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CHIEF JUSTICE ROBERT G. SIEBECKER 


The death of Chief Justice Siebecker brings a sense of personal 
loss to the members of the Wisconsin bar, for they knew his un- 
failing courtesy and kindness to those who appeared before the 
court, his industry, and his deep sense of the obligations of his 
position. The qualities that inspired confidence in him as a judge, 
made his friendship and support an inspiration to his friends. 
His broad human sympathies were tempered by strong common 
sense. His quiet and constant activities in the spiritual and social 
life of the community in which he lived will be sorely missed. 
For nineteen years, he labored with painstaking devotion as a 
justice of the Supreme Court. He was not an innovator. He be- 
lieved in his country and his country’s institutions. His hope for 
social regeneration was through individual spiritual growth, rather 
than through legislation, though he earnestly supported legisla- 
tion that stressed the social responsibility of the citizen. Like his 
distinguished predecessor in the chief justiceship, he devoted all 
but ten years of his long professional life to judicial duties. A 
circuit judge at thirty-eight, and a supreme judge at forty-nine, he 
demonstrated the wisdom of elevating men to judicial position 
when comparatively young. He did not practice at the bar long 
enough to become an intense partisan. His was essentially the 
judicial temperament, able to see and weigh, opposing contentions. 

Wisconsin has been peculiarly fortunate in the personnel of its 
Supreme Court; and in none more than in its faithful public serv- 
ant, Chief Justice Robert G. Siebecker. 

H. S. Ricwarps. 








THE UNIFORM SALES LAW IN WISCONSIN 


The purpose of this article is to discuss the effect of the Uniform 
Sales Act, Chap. 549 of the Laws of 1911, and now printed as 
Chapter 78t, Section 1684t-1 to 1684t-79 of the Wisconsin Statutes, 
on the law of Wisconsin, as it had been developed, and existed, 
under legislative enactment and judicial utterance previous to that 
time. The law consists of 79 sections, and no attempt will be made 
to quote or to comment on any other sections of the law than 
those which seem to have effected some change in Wisconsin law 
or to have some special significance with respect to Wisconsin 
doctrine. o 

Under the above limitation, the first section requiring our atten- 
tion is section 4 of the Act (Sec. 1684t-4). 


STATUTE OF FRavuDS 


1. A contract to sell or a sale of any goods or choses in action of the 
value of fifty dollars or upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods or choses in action so contracted 
to be sold or sold, and actually receive the same, or give something in 
earnest to bind the contract, or in part payment, or unless some note or 
memorandum in writing of the contract or sale be signed by the party to 
be charged, or his agent in that behalf. 


The former statute read, (R. S. 1878, Sec. 2308) : 


Every contract for the sale of any goods, chattels or things in action 
for the price of fifty dollars or more, shall be void unless: 

1. A note or memorandum of such contract be made in writing, and be 
subscribed by the parties to be charged therewith; or 

2. Unless the buyer shall accept and receive part of such goods, or the 
evidences, or some of them of such things in action; or 

3. Unless the buyer shall at the time pay some part of the purchase 
money. 


. Disregarding mere differences in phraseology section 4 of the 
Sales Act differs from section 2308, R. S., in 


1. Omitting the word “chattels” from the subject matter of the contract. 

2. Substituting the words “shall not be enforceable” for the words “shall 
be void.” 

3. Substituting the words “give something in earnest to bind the con- 
tract, or in part payment” for the words “pay some part of the purchase 
money.” 
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4. Omitting the words “at the time” with respect to this “something 
in earnest” or “part payment.” 

5. Substituting the word “signed” for “subscribed” as to the note or 
memorandum. 

6. Adding the words “or his agent in that behalf” to the requirement 
of signing—or subscribing—by the party. 


There are some other differences between the two sections 
which are probably unimportant. The subject matter of section 
2308 is so identical with, and so completely covered by section 4 
of the Sales Act, that there would seem under well-settled prin- 
ciples of construction to be little doubt that section 4 repealed sec- 
tion 2308 by implication if it were necessary to resort to implica- 
tion. But the Sales Act itself, in section 1684t-79-2 provides: 


All acts and parts of acts conflicting with any of the provisions of this 
Act are repealed insofar as they are inconsistent therewith. 


The Reviser of Statutes has omitted this last section from the 
Wisconsin Statutes and has continued to print section 2308, as 
though it were still in force. Possibly it was this state of the 
printed record which induced Mr. Justice Timlin writing in 1914, © 
to say:} 

We have at present in this state two statutes of fraud relative to the 
sale of goods or chattels of more than $50 in value. One of them, long 
in force and which has received judicial construction, is section 2308, 
Stats. * * * The other statute is found in the Uniform Sales Act 
and is section 1684t—4, etc. 


If what the justice meant was that both these sections appear 
in the printed statute book—and possibly nothing more was in- 
tended—the observation was correct; but they cannot well both 
of them be in force. 


I 


Considering now the changes introduced into section 2308 by 
section 4 of the Uniform Law, we find the first to be the omission 
of the word “chattels” from the subject matter of the contract, 
applying the provisions of the section to “goods or choses in action” 
instead of to “goods, chattels, or things in action.” The language 
of the original English statute ? was “goods, wares or merchandises.” 
Our section 2308 substituted “chattels” for “wares or merchan- 





1 Friedman v. Plous, 158 Wis. 435. In New Richmond Roller Mills Co. v. Arn- 
quist, 170 Wis. 130, Mr. Justice Kerwin treats the case as wholly governed by 
section 2308. Sec. 1684t—-4 does not seem to have been cited to or considered by 
the court. The result in that case was the same under either statute. 

229 Car. II, c. 3, sec. 17. 
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dises,” and added “things in action,” to settle a difference of opin- 
ion which existed as to whether they were properly described by 
the terms goods, wares, or merchandises.® 

It does not seem likely that any change has been intended or 
effected in Wisconsin Law by the omission of the word “chattels” 
in the Uniform Law; though, if this conclusion rested upon the 
language of section 4 of the Uniform Act alone, there would be a 
chance for difference of opinion. “Goods and chattels” have been 
generally assumed to mean the same as “goods, wares and mer- 
chandises” of the Statute of Charles. But there is a considerable 
number of cases, dealing with other statutes than that of Frauds, 
in which courts have drawn a distinction between “goods” and 
“chattels,” the distinction usually being that “goods” embrace only 
inanimate property, while “chattels” is a more comprehensive term 
embracing all personal property.* Under such definition live stock 
would be “chattels,” but not “goods,” and would, therefore, not 
be within the scope of the Uniform Act. To avoid controversy as 
to this, the Act provides, in section 76, a definition of “goods” as 
follows: 

Goods include all chattels personal other than things in action and 
money. The term includes emblements, industrial growing crops, and 


things attached to or forming part of the land which are agreed to be 
severed before sale or under the contract of sale. 


This would seem to settle the question under discussion beyond 
all reasonable doubt. The new law covers, under the name of 
“goods” what the old law denominated “goods and chattels.” 

But, if the first sentence of this definition settles one question, 
the second sentence seems to raise another question or perhaps more 
than one. Under it, what is the status, with respect to being “goods” 
of fructus naturales such as hay, fruit, and what is the status of 
growing timber, nursery stock, etc. It had long been the settled 
law of this state, prior to the adoption of the Uniform Act that 
uncut timber was real estate, and that a sale of it was a sale of an 





%In general, but with some exceptions and limitations the English and Ameri- 
can doctrines differed as to this. The cases are cited and discussed in Williston on 
Saugs, sec. 67 

*Smith v. Wilcow, 24 N. Y. 353, 82 Am. Dec. 302; Chicago etc. Ry. Co. v. 
Thompson, 19 Ills. (9 Peck) 578; Dowdel v. Hamm, 2 Watts (Pa.) 61; rh 
v. Hllison, 34 N. C. 61, 55 Am. Dec. 403. These decisions have been made the 
basis of definition in some of the law dictionaries, e. g., Bouvier, Burrill, Ency- 
clopets Law Dictionary, etc. See also Pearce Wheless Co. v. City Council, 37 

a. a 

Contra, Pilcher v. Faircloth, 135 Ala. 311; Weston v. McDowell, 20 Mich. 353; 
Curtis v. Phillips, 6 Mich. 112; Hddy v. Davis, 35 Vt. 247; Chamberlain v. West- 
ern a Co., 44 N. Y. 305; State v. Ward, 49 Conn. 429; Bailey v. 
Duncan’s Bzecutors, 18 Ky. 2 T. B. Mon., 20. 

In all but two of these cases, however, Eddy v. Davis, and Bailey v. Duncan’s 
Ezecutors, supra, the statements on this point seem to have been pure dicta. 
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interest in real estate. The case in which the doctrine is first 
stated is Strasson v. Montgomery, in which it was held in effect 
that a deed of standing timber “upon this express condition, that 
the said party of the second part shall take all of said trees and 
timber off of said lands within four years from this date” was a 
conveyance of an interest in real estate. It will, of course be 
noticed that this was not a case in which the timber was “agreed 
to be severed,” as provided in the definition of “goods,” but that 
the severing within a certain time was merely a condition of the 
sale, imposing no obligation whatever to sever. The case is not, 
therefore, necessarily inharmonious with the statutory definition. 
This doctrine was reiterated in a case® in which the timber was 
sold with an agreement “to pay seventy-five cents for each thou- 
sand feet, board measure, so soon as the same should be cut,” but 
without any more definite or specific undertaking to cut. In an- 
other case’ the plaintiff undertook to sell by parol his interest un- 
der a written contract for the purchase of all the pine timber on 
a certain tract of land, obviously for the purpose of cutting and 
removal, though whether there was any specific provision that 
it should be so cut does not appear. The court very summarily 
treated his interest under the written contract as an inter- 
est in real estate, incapable of transfer by parol. In Lillie 
v. Dunbar*® the court states the same doctrine more deliber- 
ately, as also in Seymour et al v. Cushway.® In none of these 
cases does it appear whether the timber was “agreed to be severed 
before sale or under the contract of sale,” though it is obvious that, 
in each case the transaction took place in contemplation and ex- 
pectation of severance. There is nothing in the court’s opinion 
in either of the cases to indicate that the court regards this as a 
matter of any consequence. But in Hanson v. Roter’® and Crosby 
Hardwood Co. v. Trester™ it was held that a sale of logs to be 
“got out” was a sale of chattels. The legal significance of these 
holdings in this connection depends upon what is meant by the 
words “to be got out.” If this includes the cutting of the timber, 
then the doctrine is that of the definition of the Uniform Act. 
Otherwise, if it refers only to handling and transportation. In 


*32 Wis. 52. 
*Young v. Lego, 36 Wis. 394. 

* Daniels v. Bailey, 43 Wis. 566. 
*62 Wis. 198. 

*100 Wis. 580. 

#64 Wis. 622. 

190 Wis. 412. 
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Hanson v. Roter, supra, the testimony showed “arrangements with 
the defendants to get out logs in the fall of 1882 or winter. * * * * 
I asked Mr. Roter if he would buy logs from us fellows up there. 
He said he would; that he would take all the logs I could get out.” 
The court held this to be a good contract for the sale of personal 
property; but whether because it was already cut or notwith- 
standing it was not yet cut, I am unable to say. The time of year 
perhaps argues in favor of the trees being not yet cut. At any 
rate, it would seem that such uncut timber agreed to be “got out,” 
whatever its status before, would be “goods” under the Uniform Act. 
And yet it is not incapable of argument that, since this very sen- 
tence of the Act mentions emblements and industrial growing crops 
that all other things attached to the soil by processes of growth 
are intended to be excluded, and that the language as to “things 
attached” but “agreed to be severed” has reference under these 
circumstances only to things attached otherwise than by natural pro- 
cesses,—like buildings or fences. Then, too, what is the status, 
under this definition of the fructus naturales, of hay, fruits and 
nursery stock? By specifying “industrial growing crops” was it 
the intention to exclude other than industrial growing crops wholly 
from the category of goods, or to throw them into the class of 
goods where they are real estate until they are sold under an agree- 
ment for a severance? Probably the latter. The definition leaves 
something to be desired in the way of clearness, but we probably 
need not anticipate a construction under which trees agreed to be 
severed will by personal property, while the grass at their feet 
and the shrubs between them will, under like circumstances, be held 
to be real estate. 


2. 


The substitution of the words “shall not be enforceable” of the 
Sales Law for the words “shall be void” of section 2308 introduces 
an important change in the statute. It will be recalled that the 
corresponding section of the English Act provided that no such 
contract (for the sale of goods) “shall be allowed to be good,” 
while section 4 of that Act, dealing with other contracts within the 
statute (to charge executors personally, to answer for the debt of 
another, upon consideration of marriage, to sell lands, or not to 
be performed with a year) provides simply that “no action shall be 
brought whereby to charge” upon them. The distinction between 
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the expressions in sections 4 and 17 of the English statute seems 
to have been disregarded by the English Courts, which have held 
that under both sections the contract, while otherwise good, was 
simply unenforceable where the defendant relied upon the statute.** 
Some American courts have done the same. Thus in Massachusetts, 
where the language of the statute was that no such contract “shall 
be good or valid” the court ** held that the executory vendee under 
such a contract acquired an insurable interest, saying 


“The oral contract to purchase was not void or illegal by reason 
of the Statute of Frauds. * * * * It affects the remedy only as 
between the parties, and not the validity of the contract itself. * * 
* * It is therefore to be treated as a valid subsisting contract when 
it comes in question between other parties for other purposes than 
a recovery upon it.” In New York, where, as in Wisconsin the 
statute made the contract “void” the same conclusion was reached 
as well as in a number of other jurisdictions.** In Wisconsin, 
however, a very different conclusion was early reached ** and has 
been steadfastly adhered to. The court said: 


There is a plain and most important difference between the phraseology 
of our statute and that of the English Statute, 29 Car. II, and of the 
statutes of most of the states of the Union upon this subject. . . . Our 
statute is entirely silent as to the bringing or maintaining of actions upon 
such contracts, or the kind of evidence by which they shall be established, 
but . .°. declares that every contract .. . shall be void, unless, 
‘ The statute of England and those which are copied after it, do 
not touch the contracts embraced in them, nor declare that they shall be 
illegal or void unless put in writing. They do not affect their substance, 
but merely declare that no action shall be brought upon them. . ° 
Accordingly where those statutes prevail, contracts which were legal 
and actionable before the statute, are legal still. . . . But the effect 
of statutes which reach contracts themselves and make them void, is 
widely different from that of those which extend to the remedy only, 
and make them simply not actionable. . . . A contract declared void 
by statute is in all respects a nullity. It can not for any purpose be con- 
sidered as ever having had a being or existence. s 


This is very sweeping and emphatic language, but the court did 
not shrink from giving it full effect in the case before it, allowing a 
plaintiff refusing to perform a contract within the statute to recover 





4% Browne on STATUTE OF FRAUDS, sec, 115, eed on STATUTE oF FRAUDS, 
sec. 678. Am. & Eng. Ency. Law (second ed.) Nvai. 2 p. 814, n. 4. 


1% Amsinck v. American Ins. Co., 129 Mass. 185. 


%*#Cases from - Sertetictions are collected in Am. & Eng. Encyc. Law (2nd 
ed.) Vol. 29, p. 814 4, 


1 Brandeis v. Neustastl, 13 Wis. 142, 
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the consideration that he had paid, from a defendant who waived 
the invalidity and tendered full performance. This case happened 
to be acontract for the sale of real estate, but the court afterwards,”* 
citing Brandeis v. Neustadtl, made substantially the same ruling 
in a case of attempted sale of personal property, holding that a 
note, the consideration for which was a verbal contract for the sale 
of two thousand bushels of wheat was without any consideration. 
This principle has been consistently applied and a similar result 
reached in several subsequent cases?” in the court. In none of 
these cases was the question one whether the contract should be 
enforced, but whether it should be regarded as having any validity 
for any purpose. Apparently in all of them a different result would 
have been reached, had the contract been merely unenforceable, 
as it now is, with respect to sales of personal property under the 
Uniform Act. 

Before leaving this topic it should be noted that the effect of 
the change, restricted as it is to sales of personal property, leaves 
all other contracts within the statute void as before. 


3. 


The third change that we noticed in this section is the substitu- 
tion of the words “give something in earnest to bind the contract 
or in part payment” for the words of the old section 2308 “Pay 
some part of the purchase money.” The change raises the ques- 
tion simply whether to “give something in earnest to bind the con- 
tract” is anything different from paying “some part of the pur- 
chase money.” What is “something in earnest to bind the con- 
tract?” That it is an alternative, as a method of validation, to 
part payment, suggests, of course that it is, or at least may be, 
something different from it. The language is, however, that of 
the English statute section 17, and has probably been adopted for 
that reason. It has long been remarked that despite the rival 
claims to its authorship, the English statute is not a model of skill- 
full draftsmanship.** The clause under consideration illustrates 
this criticism, for originally something in earnest was not neces- 


%* Hooker et al. v. Knabe, 26 Wis. 511. 

™ Harney v. Burhans, 91 Wis. 348; Cameron v. Austin (semble) 65 Wis. 652; 
Salb v. Campbell, 65 Wis. 405; Starin v. Newcomb, 13 Wis. 519; Thomas v. 
Sowards, is is. 631; Martin v. Estate of Martin, 108 Wis. 284; Draheim v. 
Bison, (112 Wis. 27; "Chase v. Hinkley, 126 Wis. 75; Seifert v. "Mueller, 156 

Ss. 


™* Many remarks to this effect are collected in Browne on the STATUTE oF 
FRAvDS, secs. 10 and 11; Baker on SALgs, sec. 11. 
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sarily money at all, nor was it in part payment of the purchase 
price. *° 

It might consist of any article, forming no part of the purchase 
price and “given as a token that the bargain had been ratified, and 
could be proved by parol.” 2° But in all the cases that have arisen 
under the statute, this meaning—as distinct from part payment— 
seems to be regarded as obsolescent, and the two expressions are 
synonymous.” It seems likely, therefore, that the antiquated 
and (now) redundant expression of the original law, incorporated 
in this newest statute will be held to be only a clumsier expression 
of what was before much clearer, and that the law has not been 
changed. 


4. 


The new statute omits the words “at the time” in the clause 
permitting payment to validate the verbal contract. 

The provision of section 2308 requiring payment “at the time” 
has been frequently applied by our court. In one of the earliest 
cases to arise, 2? the court said,—what indeed seems self-evident— 

The language employed by the legislature is too clear and unambiguous 
to admit of doubt that the payment of some portion of the purchase 


money must be made at the time the contract was entered into, and a 
subsequent payment does not meet the requirements of the statute. 


The rule thus interpreted has been applied in several subsequent 
cases. ** 

In other states, under statutes which, like the Sales Act, omit the 
words, “at the time” it has been held that subsequent payment is 
sufficient to validate the contract.** The extent of actual change 
effected by this modification of the statute might easily be over- 
estimated, however, since in several cases** falling within the 
statute the court had laid down the doctrine that a subsequent pay- 
ment is sufficient if accompanied by such reference to or re-state- 
ment of the original contract that it may be said that a new con- 
tract was entered into at the time of payment. 





See Page on Contracts (2nd ed.) sec. 1855; Baker on Saugs, sec. 359. 
Bf ani on SALES, ubi supra, 
owe v. Hayward, 108 Mass 54; Pordage v. ge ; 319b; Langfort 

v. “Tiler 1 Salk, 113; Walker v. Nussey, 16 M. & W. 

2 Bates v. Chesebro, 32 Wis. 594. 

* Paine et al. v. Fulton, 34 Wis. 83; Pike v. Veuste 39 Wis. 499; Hanson v. 
Roter, 64 Wis 622; Kirkhoff v. Atlas Paper Co., 68 Wis. 674; Crosby Hardwood 
Co. v. Trestor, 90 Wis. 


™ Driggs Vv. Bush hy Mien, 53; Dallavo v. Richardson, 134 Mich. 226; aque, 
5 a oon v. Alger, 12 Neb. 428; Gault v. Brown, 48 N. H. 183; Walker v 
ussey, 2 


% Bates v. Chesebro, 32 Wis. 594; Crosby Hardwood Co. v. Trestor, 90 Wis. 412. 
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5. 


The new statute substitutes the word “signed” for “subscribed” 
in section 2308. 

It does not appear that the courts of this state have ever had 
occasion to pass authoritatively upon the distinction between “sign- 
ing” and “subscribing” either under section 2308 or under section 
2282, where the requirement is that a testator must “sign” his will, 
but that the witnesses must “subscribe.” 2° In one case, however, the 
court said, obiter, in a case in which the name of the defendant ap- 
peared only in the body of the invoice, “It would require argument to 
convince us that such an invoice answers the requirements of the stat- 
ute, that the note or memorandum of the contract must be subscribed 
by the party to be charged.” The question has, however, often arisen 
in other jurisdictions, where the uniform holding seems to have 
been that while subscription must be at the bottom, signing may be 
anywhere in the memorandum providing it “was written for the 
purpose of signing or authenticating the writing, and the English 
court, following such decisions to their logical conclusion, has re- 
cently held ‘that a signature to a document which contains the 
terms of a contract is available for the purpose of satisfying the 
statute though alio intuitu and not in order to attest or verify the 
contract’”.*7 The question was repeatedly and thoroughly dis- 
cussed in New York, from which state our section 2308 was taken, 
first in the case of Davis v. Shields,?* in which the distinction be- 
tween signing and subscribing was elaborately considered by Chan- 
cellor Walworth and Senator Verplanck, with the conclusion that 
a sales memorandum containing the name of the party to be charged, 
written by his authorized broker, but in the body and not at the 
bottom of the memorandum, while a sufficient compliance with the 
English statute (the present Uniform Act) was not the subscription 
required by the then existing New York act (our section 2308). 
Senator Paige (afterwards justice of the Court of Appeals), dis- 
sented from this conclusion, but afterwards,” as such justice, said, 
“I am satisfied that I was mistaken in the opinion I then expressed.” 
Jn a later New York case *° the question arose in a very acute and 
inescapable form. The signature of the defendant was in the body 
of the memorandum, with articles of merchandise both above and 





* Bacon v. Eccles, 43 Wis. 227. 

™ Williston on SALES, sec. 122 and cases cited in notes 50, 61, 52, 53. 
%*26 Wend. 342. 

In James v. Patten, 2 Selden (6 N. Y.) 2. 

*° MoGivern v. Fleming, 12 Daly, 289. 
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below it. At nisi prius it was held to be a good and sufficient sub- 
scription. The general term held it sufficient as to the articles 
above the signature, but not as to those below, while the general 
term of the court of common pleas, reversing the judgment held — 
the memorandum insufficient for any purpose. 

There would not seem, then, to be any reasonable doubt than in 
substituting “signed” for “subscribed” the Uniform Act has effected 
a change in our law. It should also be noted that section 2302 
governing conveyances of land remains unchanged, and retains the 
word “subscribed,” as also does section 2304, relating to leases 
for more than one year. 


6. 


The words “or his agent in that behalf” are added to the pro- 
vision of section 2308 requiring subscription (now signing) by the 
parties to be charged therewith. Sections 2302 and 2304 (convey- 
ances and leases), have always had substantially this provision as to 
subscription by agents. Section 2308 has not. The original Eng- 
lish statute contains the provision “or their agents thereunto law- 
fully authorized,” and Mr. Williston states * that “this has been 
universally followed in this country.” Obviously this is not true 
if the author refers to the form of the statute. It has been omitted 
not only in Wisconsin but in several other states.*? But the author 
probably had in mind the construction given to the various statutes 
by the courts. At any rate our supreme court ** held that a signa- 
ture by an agent of a known principal satisfied the statute, even 
though the agent signed his own rather than his principal’s name. 
This doctrine was treated as a matter of course in a later case.** 


7. 


Subdivision 2 of this section (4) is as follows: 


2. The provisions of this section apply to every such contract or sale, 
notwithstanding that the goods may be intended to be delivered at some 
future time or may not at the time of such contract or sale be actually 
made, procured or provided, or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof, or rendering the 
same fit for delivery; but if the goods are to be manufactured by the 





"1 Williston on SAugs, sec. 114. 
* Arkansas, Arizona, Colorado, Idaho, Minnesota, Montana, Nebraska, Nevada, 
New York, Utah and Wyoming and perhaps other states. The statutes are col- 
lected in the appendix to Baker on SALES. 
* Wiener v. Whipple, 53 Wis. 298. 
™% Pope Metals Co. v. Sadek, 149 Wis. 394. 
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seller especially for the buyer, and are not suitable for sale to others in 
the ordinary course of the seller’s business, the provisions of this section 
shall not apply. 


This section attempts to settle the vexed question of what con- 
stitutes a contract for the sale of goods within the statute of frauds 
as distinguished, for instance, from a contract for work, labor, serv- 
ices, etc. There had come to be three distinct views of the matter, 
known as the English, the New York, and the Massachusetts rules. 
The English rule was distinctly stated and strikingly illustrated in 
Lee v. Griffin ** where plaintiff sued for making two sets of false 
teeth for a dentist. There had been no memorandum sufficient to 
satisfy the statute of frauds if the contract in question was one for 
the sale of personal property. It was contended, however, that the 
contract was in no proper sense one for the sale of teeth, but one 
for services, and hence not requiring a written memorandum to 
support it. The court laid down the rule that whenever the per- 
formance of the contract results in the creation of a chattel which 
might be the subject of sale, to which the title by virtue of the con- 
tract is to pass from one to the other, then it is a contract of sale, 
and held accordingly that this was a contract for the sale of false 
teeth, and within the statute. This rule has simplicity and con- 
sistency to recommend it, as well as comparative certainty in appli- 
cation, and the English and Canadian courts enforce it with logical 
rigor. Blackburn, J., in Lee v. Griffin, ubi supra saying arguendo 
that it would make the contract of a sculptor to execute a work of 
art a contract for sale of goods, and the court in another case * 
actually applying it to a contract to paint a portrait. 

But the apparently frequent wide departure of this rule from 
the actualities of the situation has caused its general rejection 
in this country. Our courts have, in general, preferred the difficul- 
ties of a more complicated rule to the apparent injustice often 
worked by the simple and logical one. A considerable number of 
courts adopted the rule laid down in New York™ in an action 
to recover the price of a quantity of book paper to be manufactured 
by the plaintiff for the defendant. Obviously, the English doctrine 
would have required this to be held to be a contract for a sale and 
within the statute. But the New York Court of Appeals declined 
to so hold, adopting the rule, since known as the New York rule, 

*1 Best & Smith, 272. 


* Isaacs Vv. Hardy, 1 Cab. & EB. 287. 
In Parsons v. Loucks, 48 N. Y. 17. 
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that the subject matter of the contract must be in existence at the 
time; otherwise it is a contract to perform the labor of manufac- 
ure, and not a contract for a sale. This rule was widely followed 
in this country.** 

A third rule was adopted in Massachusetts *® in an action to 
recover the price of a buggy manufactured by plaintiff for defend- 
ant. The court, after stating the English and New York rules, thus 
expressed the Massachusetts rule: “that a contract for the sale of 
articles then existing, or such as the vendor in the ordinary course 
of his business manufactures or procures for the general market, 
whether on hand at the time or not, is a contract for the sale 
of goods, to which the statute applies.” Our supreme court, in an- 
other carriage case,*° almost identical in its facts with the Massa- 
chusetts case, upon a full discussion of all three rules, adopted 
the Massachusetts rule. It has adhered to it later in other cases, 
holding accordingly ** that a contract for a quantity of special litho- 
graphs and engravings for theatrical purposes was not a contract 
for a sale, that a contract for logs to be gotten out *? was a con- 
tract for a sale, and that a contract to make matting, “not saleable 
to any other person at any price,” was not such a contract.** 

This, it will be noticed, is precisely the rule adopted in the Uni- 
form Law, section 4, subdivision 2. 

Before passing from section 4 of the act it should be noted that 
the limitation on verbal sales under the act continues to be fifty 
dollars, as under section 2308 and the original English Act (ten 
pounds). The recommendation of the commissioners on uniform 
laws was five hundred dollars. While the law has been very gen- 
erally adopted, there seems to have been a strange reluctance to 
accept uniformity in this practically most important particular. 
Thus, to take the states bordering on Wisconsin, with which our 
commercial relations are presumably most intimate, Minnesota 
alone has the fifty dollar limitation. In Iowa, which has not yet 
adopted the Uniform Law, the statute applies to every contract, 
no matter what the amount; in Michigan it is one hundred dollars; 





* The principal cases adopting the New York rule will be found cited in notes 
16 - 16 to sec. 55 of Williston on Sates. No Wisconsin case is among the 
number. 

%® Mixer v. Howarth, 21 Pick. 205 case) contains the first statement of the 
Gooeine but it is more clearly stated in Goddard v. Binney, 115 Mass. 460 
(1 


 Meincke v, Falk, 55 Wis. 427. 

“ Central Lithographing Co. v. Moore, 75 Wis. 170. 
* Hanson v. Roter, 64 Wis. 622. 

* Gross v. Heckert, 120 Wis. 314. 
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in Illinois five hundred; while in Ohio it is twenty-five hundred 
dollars. 

The third subsection of section 4 provides that acceptance may 
be either by words or conduct. Our court has held ** that mere 
words are not sufficient for the acceptance and receipt required by 
the statute. It would not appear that this holding is necessarily 
inconsistent with the statute. 


SALE OF FuturE Goops 


Section 1684t—5. Subdivision 3. “Where the parties purport to 
effect a present sale of future goods, the agreement operates as a 
contract to sell the goods.” 

This is contra to what has been the law of this state with respect 
to chattel mortgages ever since Chynoweth v. Tenney, decided in 
1860.** It was held in that case that a chattel mortgage of future 
goods, operated only as a revocable license to take possession, and 
created no title legal or equitable in the mortgagee when the goods 
came into existence. It could not, the court said, be sustained 
even as an executory contract. This doctrine with respect to chattel 
mortgages has been followed in numerous later cases.** It is diffi- 
cult to discover any logical reason for a distinction in this respect 
between a present sale and a present mortgage of future goods. 
But section 75 of the act specifically provides that none of the 
provisions of the act shall affect “a contract to sell or a sale which 
is intended to operate by way of mortgage, pledge, charge, or other 
security.” The rule of Chynoweth v. Tenney, therefore, remains 
unaffected by the Uniform Law. 


SALE OF UNSEPARATED FUNGIBLE Goops 


Section 1684t—6. Subdivision 2. 2. In the case of fungible goods, 
there may be a sale of an undivided share of a specific mass, though the 
seller purports to sell and the buyer to buy a definite number, weight or 
measure of the goods in the mass, and though the number, weight or meas- 
ure of the goods in the mass is undetermined. By such a sale the buyer 
becomes owner in common of such a share of the mass as the number, 
weight or measure bought bears to the number, weight, or measure of the 
mass. If the mass contains less than the number, weight, or measure 
bought, the buyer becomes the owner of the whole mass and the seller is 
bound to make good the deficiency from similar goods unless a contrary 
intent appears. 





“ Friedman v. Plows, 158 Wis. 435. 

#10 Wis. 397. 

* Farmers L. 4& T. Com. Bank, 11 Wis. 207; Single v. Phelps, 20 Wis. 
398; Mowry v. White, OF Wis. 417; Hunter v. Bosworth, 43 Wis. 583, and other 
cases. 
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This section settles an irreconcilable controversy as to the effect 
of a purported present sale of a definite quantity out of a larger 
mass prior to any separation of the quantity sold from the mass. 
Does it operate as a present sale or only as a contract for a sale, to 
take effect as a sale only when the separation is made? If it 
operates as a present sale it seems obvious that its only possible effect 
will be to make the vendee owner of such an undivided portion of 
the mass as his purchase bears to the mass. If, for instance, he 
buys one thousand bushels of wheat out of a bin containing five 
thousand, it is possible to regard the contract as an executory one 
entitling the vendee to a separation, upon the making of which 
separation his title will vest, or as making him at once the owner 
of an undivided one-fifth interest in the mass. The only difficulty 
is in determining which result represents the intention of the 
parties. No middle ground appears to be possible. It is, of course, 
entirely possible to sell an undivided share of goods when the 
parties so intend. This is expressly provided in subdivision 1 of 
this same section. 

In England, when the question first arose *’ it was decided that 
the purchaser of ten tons of oil in a cistern containing forty tons 
acquired a present title and might maintain trover for its con- 
version. But later English cases ** though some of them attempt 
to distinguish Whitehouse v. Front are regarded as overruling it.* 

In America there was, as in so many other controverted doctrines, 
a Massachusetts and a New York rule. The New York rule was 
that such a sale vested title at once in the vendee to an undivided 
portion,®® and that he might maintain conversion therefor. The 
Massachusetts rule was that no title passed under such a trans- 
action until separation, and that, consequently, replevin would not 
lie.** In Wisconsin, the court early °* adopted the New York doc- 
trine in the case of wheat stored in a warehouse in common with 
other wheat of like kind and quality, for which plaintiff was per- 
mitted to maintain replevin against a purchaser from the ware- 
houseman. The case did not, however, present a typical case for 
the application of that doctrine, since the wheat was not in the 


“1 In Whitehouse v. Frost, 12 East, 614 (1810). 


** Wallace v. Breeds, 13 East 522 (another oil case); Austen v. Oraven, 4 
Taunt. 644; White v. Wilks, 5 Taunt. 176; Shepley v. Davis, 5 Taunt. 617; 
Boswell v. Kilborn, 15 Moo. P. C. 309; Snell v. Heighton, 1 Cab. & Ell. 95. 


* See Willistor on SALgs, sec. 158, n. 59; Benjamin on Sates (5th Eng. ed.) 
338, n. 4. 

%& Kimberly v. Patchin, 19 N. Y. 330. 

"| Scudder v. Worster, 11 Cush. 573. 

= Young v. Miles, 20 Wis. 615 (1866). 
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warehouse when purchased, but was deposited there by the vendee 
himself or by his orders. There was therefore much more ground 
for saying that he intended to become a tenant in common with 
other owners than there would be if he had bought a specified 
number of bushels out of the larger mass already in the warehouse. 
But the court thought the question the same as that involved in 
Kimberly v. Patchin and Scudder v. Worster, and specifically ap- 
proved the former while disapproving the latter. In later Wis- 
consin cases®* the court held the doctrine of Young v. Miles appli- 
cable to logs all substantially alike, i. e., that they were “fungible 
goods ;” but in a still later case ** in which defendants sold sixty- 
five per cent of their cut of lumber, the court held no title could 
pass until measurement and separation, Mr. Justice Cole saying 
“Measurement was necessary to ascertain the quantity; separation 
was essential to identify the property which the company was to 
receive and pay for. For it is a fundamental principle pervading 
everywhere the doctrine of sales of chattels, that if goods be sold 
while mingled with others, by number, weight, or measure, the sale 
is incomplete and the title continues with the seller until the bar- 
gained property be separated and identified. 2 Kent’s Comm. 496. 
The reason is that the sale cannot apply to any article until it is 
clearly designated, and its identity thus ascertained.” But this 
“fundamental principle” is precisely the principle of Scudder v. 
W orster, that the court expressly disapproved in Young v. Miles. 
Neither the latter case nor the New York and Massachusetts cases 
discussed in it seem to have been called to the attention of the 
court in Galloway v. Week. 

The section must be regarded, therefore, as settling a question 
which was in some uncertainty in Wisconsin. 


THE PRICE 


Section 1684t—9. Subsection 2. “The price may be payable in 
any personal property.” This is changed from the English law, 
which in section 1 (1) requires a “money consideration.” Its effect 
is to assimilate contracts for barter of chattels or choses im action 
to the more ordinary sale for money. Our court in two cases ® 
treat contracts to exchange goods, in one case for a pump, in the 
other for the notes of third parties, as contracts for a sale, although 
without any special discussion. 


® Mowry v. White, 21 Wis. 417; Eldred v. Oconto Co., 33 Wis. 133. 
“ Gallaway v. Weeks, 54 Wis. 604. 
™ McBain v. Austin, 16 Wis. 87; Linderman v. Disbrow, 81 Wis. 465. 
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EFFrect or CONDITIONS 


Section 1684t—11. (1) Where the obligation of either party to a con- 
tract to sell or a sale is subject to any condition which is not performed, 
such party may refuse to proceed with the contract or sale or he may 
waive performance of the condition. If the other party has promised 
that the condition should happen or be performed, such first mentioned 
party may also treat the nonperformance of the condition as a breach 
of warranty. 


The effect of. this subsection is to preserve the distinction be- 
tween a condition of the contract of sale and the collateral contract 
of warranty, a distinction apparently lost sight of or abolished in 
the English act, which in section 11 authorizes an election to treat 
any condition as a warranty. The commissioners remark very 
justly, “The use of condition as including promise or warranty 
does not seem happy. It is very unfortunate if the distinction be- 
tween conditions and promises should become obliterated, for the 
legal ideas are distinct and should have distinct names.” Olson v. 
Mayer ® points out how what was at the inception of the contract a 
condition may become by the subsequent conduct of the parties a war- 
ranty. “Stipulations in the contracts which were only conditions,” 
says the court “(and therefore subject to waiver) while the con- 
tracts remained executory, became warranties by the execution of 
the contracts without opportunity to examine the goods.” 


Section 1684t—11. (2) Where the property in the goods has not passed, 
the buyer may treat the fulfillment by the seller of his obligation to fur- 
nish the goods as described and as warranted expressly or by implication 
in the contract to sell as a condition of the obligation of the buyer to 
perform his promise to accept and pay for the goods. 


As has just been noted, the preceding subsection of this section 
preserves the distinction between conditions and warranties, and 
does not permit every condition to be treated as a warranty. This 
subsection does authorize every warranty to be treated as a condi- 
tion. This right is re-enforced by section 69—1 (c) and (d) of the 
act, which authorize refusal to accept or a return of the property 
for breach of warranty. It will be more convenient to consider 
this important principle in connection with the section last cited, 
when it shall be reached. 


DEFINITION OF Express WARRANTY 


Section 1684t—12. Any affirmation of fact or any promise by the seller 
relating to the goods is an express warranty if the natural tendency of 


“ 56 Wis. 551. 
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such affirmation or promise is to induce the buyer to purchase the goods, 
and if the buyer purchases the goods relying thereon. No affirmation of 
the value of the goods, nor any statement purporting to be a statement 
of the seller’s opinion only shall be construed as a warranty. 


If this section be taken to mean that nothing is an express war- 
ranty that does not come within its terms, then it would seem to 
require a modification of the doctrine stated in one Wisconsin 
case *’ that “if an express warranty had been given in express 
terms as a part of the contract of sale, no proof of reliance thereon 
would have been necessary. * * * * But where a mere representa- 
tion of fact is proved, as in the case before us, it must be shown 
to have been relied upon by the vendee in order to constitute a 
warranty.” Section 12 makes both of the cases here supposed by 
the court express warranties. It may well be doubted whether any 
change in the law as laid down in this case was intended by this 
section, but perhaps it cannot be said to be free from doubt. 


IMPLIED WARRANTIES OF TITLE 


Section 1684t—13. In a contract to sell or a sale unless a contrary in- 
tention appears, there is: 

(1) An implied warranty on the part of the seller that in case of a 
sale he has a right to sell the goods, and that in case of a contract to sell 
he will have a right to sell the goods at the time when the property is to 
pass. 


In Edgerton v. Michels,** Mr. Justice Cassoday said: 


The question whether an implied warranty of title attached to the sale 
from the plaintiffs to the defendants does not seem to be definitely settled 
as a matter of law. Undoubtedly the civil law annexed such a warranty 
on the part of the vendor to every sale of a chattel. The early English 
cases indicated a contrary doctrine.” The later English cases indicate 
that such a warranty may be inferred from the mere fact of sale under 
certain circumstances, as in Hichholz v. Bannister,” in which it was held: 
‘In the case of goods sold in an open shop or warehouse there is an im- 
plied warranty on the part of the seller that he is the owner of the goods; 
and if it turns out otherwise, as where the goods are claimed by the true 
owner from whom they have been stolen, the buyer may recover back the 
price as money paid upon a consideration which has failed.’ The general 
rule in this country undoubtedly is that where there is a sale of chattels 
in the vendor’s possession at the time at a fair price,* there is always 
an implied warranty of title, unless the facts and circumstances are such 
as to warrant a different conclusion. 

" Smith v. Reed, 141 Wis. 483. 

=66 Wis. 124. 

® Morley v. Attenborough, 3 Exch. 500. 


#112 E. C. L. (17 C. B. N. 8.), 708. 
*The italics are mine. 
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In a later case the court quoted the last sentence of the 
above extract with approval and again in substance in a much later 
case.*? It would seem that in all the cases in which the court has 
had to pass upon the question it has industriously retained the quali- 
fications that the price must be fair and the chattels in the posses- 
sion of the vendor to raise the implied warranty of title. Now the 
statute omits both of these requirements of possession at the time 
and fair price. In the last case cited the price was fair, but the 
vendors did not have possession at the time of the sale. Yet the 
court felt that the statute justified and required a finding of the 
implied warranty. 


IMPLIED WARRANTIES OF QUALITY AND FITNESS 


Section 1684t—15. Subject to the provisions of this act and of any 
statute in that behalf, there is no implied warranty or condition as to the 
quality or fitness for any particular purpose of goods supplied under a 
contract to sell or a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required, and it 
appears that the buyer relies on the seller’s skill or judgment (whether 
he be the grower or manufacturer or not), there is an implied warranty 
that the goods shall be reasonably fit for such purpose. 

(2) Where the goods are bought by the description from a seller who 
deals in goods of that description (whether he be the grower or manu- 
facturer or not), there is an implied warranty that the goods shall be of 
merchantable quality. 

(5) An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade. 


I wish to call attention to the necessity and the apparent practical 
difficulty of distinguishing between the warranties and the contract 
of sale itself. Warranties are distinct contracts collateral to the 
contract of sale. If based upon a consideration they may be made 
by one not a party to the contract. Thus, on a sale by A to B, C 
may for a consideration warrant to B that the subject matter of 
the sale has a certain condition, quality, or fitness. An ordinary 
title insurance policy is such a warranty practically resorted to 
usually only on sales of real estate, but entirely capable of being 
applied to chattels as well. Obviously, with respect to such a trans- 
action there may be a breach, either of the contract of sale or of 
the collateral contract of warranty. Thus, if the vendor does not 


“ Shores Lumber Co. v. Clancy, 102 Wis. 235. 

* Kirkpatrick v. Kepler, 164 Wis. 558. in this case the vendors having given 
a bond to indemnify the vendee against any judgments rendered against him, 
because of adverse claims of title, the question was whether this did not indicate 
the “contrary intention” to the implied warranty, mentioned in the first clause 
of the section we are considering. A majority of the court held that it did not. 
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deliver the article contracted for at all or any other article, it seems 
obvious that he has breached the contract for the sale and delivery 
and not some collateral contract of warranty. It is misleading to 
say that he warranted that he would transfer his title and posses- 
sion and has breached his warranty to that effect. He has breached 
the contract of sale itself. The importance of keeping this distinc- 
tion in mind is illustrated by two comparatively recent Wisconsin 
cases. In the first of them ** the vendor contracted to sell “Ad- 
vancer” peas, but furnished in fact another variety. It sought to 
escape the consequences of this breach of contract by the following 
provision of the contract: 

It is also understood and agreed that the party of the first part (vendor) 
does not give and its agents and employes are forbidden to give any 
warranty, express or implied, as to description, quality, productiveness, 


or any other matter, of any seeds delivered or to be delivered by it, and 
that it is not and will not be in any way responsible for the crops. 


The court holds that this disclaimer of warranty relieved it of 
any liability to deliver “Advancer” peas, that is, it would seem that 
that obligation would have arisen only from implied warranty and 
did not arise from the contract of sale. As a matter of fact, the 
vendor delivered peas but not “Advancer” peas, so that the court 
did not have to decide what the situation would have been had the 
vendor delivered corn or peanuts or potatoes in performance of his 
contract. If the real nature of such a contract is an obligation to 
deliver peas merely, collaterally warranted by the vendor or some 
one else to be “Advancer,” then a disclaimer of warranty will no 
doubt enable such a contract to be performed by the delivery of 
sweet peas or anything answering to the name of pea. But if the 
subject matter of the contract was “Advancer” peas, not merely 
peas or seeds of some sort, then the contract of sale was breached 
and the disclaimer of warranty would be ineffective to avert the 
consequences of such breach. In the other case referred to 
“Comstock Spanish Tobacco Seed” was ordered, and another 
variety of tobacco seed furnished with a disclaimer of warranty 
identical with the one above quoted. The court came to the same 
conclusion as in the other case, that the disclaimer relieved the 
vendor of any liability for breach. One wonders if these two 
orders had come to the same house at the same time and the vendor 
had sent tobacco seed to the man who ordered peas and peas to the 


* Leonard Seed Co. v. Crary Canning Co., 147 Wis. 166. 
“ Ross v. Northrup, King 4 Co., 156 Wis. 327. 
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man who wanted tobacco, with a disclaimer of warranty in each 
case, what the result would have been. 

A similar question arose in Fox v. Boldt ** where a dealer filled 
an order from a farmer for a tractor with a second-hand one. 
The court, rightly impressed with the fact that the farmer was 
entitled to a new: and not a second-hand tractor, said there was an 
implied warranty that it should be new. Pressed with the fact that 
section 15 of the Uniform Law listing and defining the implied war- 
ranties of quality mentions only the implied warranties of reason- 
able fitness for a disclosed purpose (subsection 1) of merchantable 
quality, (subsection 2) and of “quality or fitness for a particular pur- 
pose * * * annexed by the usage of trade” (subsection 5), and it 
being urged that none of these included newness, the court found it 
to be included under the last of these implied warranties of “quality 
* * * annexed by the usage of trade,” a usage of which the court 
took judicial notice. This conclusion may have been justifiable, but 
it would seem to the writer at least equally justifiable to 
say that no question of warranty was involved, that the subject 
matter of the sale was a new machine, and that, in furnishing the 
second-hand one the vendor had not, while performing the contract 
of sale, violated a collateral contract of warranty, but rather that 
he had never performed the contract of sale, any more than he 
would have performed it by sending a yoke of oxen. The question 
is, of course, not free from difficulty. Indeed all three of these 
cases show how difficult it may sometimes be to decide whether a 
breach is in the contract of sale or in the contract of warranty. 
This is sometimes treated as a matter of little consequence. For 
instance, Justice Lyon says in one case: ** 


If defective goods are delivered upon an executory contract of sale and 
purchase, if the defects in the goods are patent and obvious to the senses, 
and the purchaser has full opportunity for examination, and knows of the 
defects, he must, either when he receives the goods or within what, under 
the circumstances, is a reasonable time therafter, notify the seller that 
the goods are not accepted as fulfilling the warranty (or rather the con- 
ditions of the contract) in that behalf; otherwise the defects will be 
deemed waived. 


This seems to treat it as a mere matter of verbal preference, with- 
out substantial difference whether we shall speak of any default as a 
breach of warranty or of the contract of sale, and perhaps it was so 


%172 Wis. 333. 
“Olson v. Mayer, 56 Wis. 551. 
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under the Wisconsin decisions prior to the Uniform Act.** None 
of these cases seem to express any appreciation of a distinction be- 
tween the contract of sale and a collateral contract of warranty, 
unless it be Olson v. Mayer, quoted from above. But important 
consequences seem to attach to this distinction under the Uniform 
Law, as we shall see when we come to discuss sections 49 and 69 
of the Law. 


Section 1884t—15. (6) An express warranty or conditon does not 
negative a warranty or condition implied under this act unless incon- 
sistent therewith. 


In one Wisconsin case ** it was held that an express warranty of 
quality excluded an implied warranty, which would otherwise have 
arisen in that case, of fitness for a particular purpose. Specifically 
the express warranty was of the strength and quality of paper. The 
court said “The idea that any additional warranty is expected or 
intended is repelled by the fact that the parties have chosen to 
make their own warranty in express terms.” It will be noticed that 
the court does not put its conclusion on the ground that the two 
warranties were “inconsistent” nor on the ground that the specific 
warranty disclosed that the vendee had not relied on the superior 
knowledge of the vendor, but on a ground which seems to be in- 
validated by this section of the Uniform Law. 

Howarp L. SmitH 

Bonnell v. Jacobs, 36 Wis. 59; Pearson v. Martin, 38 Wis. 265; Merriam v. 
Field, 39 Wis. 578; Morehouse v. Comstock, 42 Wis. 626; Olson v. Mayer, 56 


Wis. 551; Larson v. Aultman 4 Taylor Co., 86 Wis. 281; Northern Supply Co. 
v. Wangard, 117 Wis. 624; Northfield National Bank v. Arndt, 132 Wis. 383. 


* Dwight Bros. Paper Co. v. Western Paper Co., 114 Wis. 414. 
(To be concluded. ) 




















THE REGULATION OF PRICES 


Congress, as part of the constitutional authority to declare war, 
has power to take such steps as may be reasonably necessary to 
secure its successful prosecution. Where extortion or profiteering 
hinder the successful prosecution of war, Congress may enact reason- 
able regulations to prevent them.? The legislative authority also 
may be exercised to prevent extortion arising out of war conditions 
after the conclusion of actual hostilities,* as it may regulate the 
charges of all that class of business coming under the head of public 
utilities.* 

The state may fix the terms and conditions upon which it will do 
business with private concerns,® the charges which private persons 
may receive in securing for others gratuities granted by it,® and it 
may regulate the tolls of business operating under public franchise." 


The more difficult question is how far may the legislature go, 
under the due process of law clause of the Fourteenth Amendment, 
in regulating prices and charges of private business, not as an exer- 
cise of war power, but as an exercise of the power of government 
to prevent oppression. It is well settled in the United States and 
England that the legislature has power to regulate private business 
“affected with the public interest.”* The principle is readily stated, 
but there is some difficulty in applying it to concrete cases. The 
earlier cases demanded the presence of a monopoly and an article 
of prime necessity to bring the business within the field of govern- 


1 Hamilton v. Kentucky Distilleries, 251 U. 8. 146; Stewart v. Kahn, 11 Wall. 
493, 507; Hanna ¢ Hogg v. Clyne, 263 Fed. 599. 

2 Weed & Co. v. Lockwood, , 264 Fed. 453; Affirmed, C. C. A., 266 Fed. 785. 

* Block v. Hirsh, — U. 8S. —, 41 Sp. Ct. 458: “The regulation is put and jus- 
tified only as a temporary measure. A limit in time, to tide over a passi x 
trouble, well may justify a law that could not be upheld as a permanent change. 
(The Chief Justice, JJ. McKenna, Van Devanter, and McReynolds dissented.) 

“1 Am. & Eng. Ann. Cas. 433; 33 L. R. A. 177; 6 L. R. A. (N. S.) 834, and 
cases there cited. 

5 Polzin v. Rand, McNally & Co., 250 Ill. 561. 

* United States v. Marksy, 2 Abb. (U. S.) 581, Fed. Cas. 15, 721. 

™ State v. Hdwards, 86 Me. 102; West v. Rawson, 40 W. Va. 480. It is to be 
noted also that it is possible to a certain extent for the erg oy to brin 
private businesses within the field of governmental regulation by means 0 
| ee McLean v. Arkansas, 211 U. S. 539; The Pipe Line Cases, 234 








* Munn v. Illinois, 94 U. S. 113; Allnutt v. Inglis, 12 East, 527. 
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mental regulation.* But the more recent cases indicate that an 
actual monopoly is not essential,’® though an oppressive condition," 
and a necessary of life seem to be.”” 

It is suggested that a necessary of life must be present to validate 
legislative regulation of prices, but what may be considered a neces- 
sary will fluctuate with the expansion or contraction of the general 
standard of living. A generation or two ago, insurance would 
scarcely have been deemed a necessary of life, and yet in this, it is 
looked upon as sufficiently essential to the general public to warrant 
governments themselves going into the business. As will be shown 
subsequently herein, theatres have not been considered necessaries, 
but it is possible that we are not far from a stage where they might 
be looked upon as essential to the public welfare. 

One of the greatest problems of organized society is adjusting 
between the rights of the organized unit and the rights of the indi- 
viduals which compose it. Wherever a situation arises where the 
individuals in the group by concert or circumstances are enabled to 
oppress unreasonably enough of the remainder to raise an emergency 
of some sort, the policy of the law would seem to sustain govern- 
mental regulation to protect them. Where such a condition arises 
concerning a necessary of life, the opportunity for oppression is 
greatly enhanced over a situation where the article is a mere luxury, 
the oppression in the latter case being largely within the control of 
those that are extorted by refusal to purchase. Consequently it is 
thought that unless there is a necessary of life concerned in the 
situation there will not be a sufficiently oppressive condition to war- 
rant legislative interference. 





*“ | . There is no doubt that the general principle is favored both in law 
and justice that every man may fix what price he pleases upon his own property 
or the use of it; but if, for a particular purpose the public have a right to 
resort to his premises and make use of them, and he have a monopoly in them 
for that purpose, if he will take the benefit of that monopoly, he must as an 
equivalent perform the duty attached to it 4 geneenente terms. . * Ellen- 
borough, C. J., in Allnutt v. — ougre, Munn v. Illinois, “supra; and 
see also the dissent in Brass v orth hela, 3 U. S. 391. 

German Alliance Insurance Co. v. Lewis, 233 U. S. 389; Brass v. North 
Dakota, ouors) Block y » ee supra ; Marcus Brown Holding Co, V. Felaman, 

—U.8.— a Sp. Ct. 4 

a, While in pol it may be said that the building of houses is not 
a monopoiistic privilege . . . yet the legislature has found . that 
profiteering and oppression have become general. .. . What is taken (in 
this case) is the right to use one’s property oppressively. . . The regula- 
tion of prices . - May embrace all cases of public interest, and the ques- 
tion is whether the subject has become important enough for the public to 
aes § vrvw > gene Pound, J., in Durham Realty Corp. v. La Fetra, 230 N. 

Contra: Rumbo v. Winterrowd, — Tex. —, 228, S. W. 258. 

2 People v. wommen. 180 N. Y. S. 892; People v. Steele, 231 Ill. 340; Ba parte 
Guere, m49 Cal. 79; and see also: 17 Green Bag, 627; 33 Harvard Law Re- 

838, 69 Pennsylvania Law Review 35; and see 3 Stat. at ese, 587, 
aon 7, granting the District of Columbia’ commissioners power ' + 2 
regulate the sweeping of chimneys and fix the rates and fees Goa i. 
which does not appear to have been passed upon by the courts. 
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The doctrine of “fair price” is attributed by one historian to 
the early English Church."* But regardless of its origin, we all 
seem to attach to articles of commerce a “reasonable price.” One 
gets a “good” or “bad” bargain in the purchase of an article accord- 
ing to the relation that the price paid bears to the “reasonable 
value.” Within certain limits the law apparently sustains free bar- 
gaining, but if one side has an unconscionable advantage and makes 
use of it, the transaction may be attacked for fraud." 

Life is a struggle for existence, and while some may favor a legal 
Darwin’s theory of the “Survival of the Fittest,” there are others 
who think the law should function somewhat as “Marquis of Queens- 
bury Rules.” Legislation and decisions evidence certain “rules of 
the game”: in sales there is a certain field within which bargainers 
have free play, but if one of them takes unconscionable advantage of 
the other, the sale may be attacked for fraud; in negotiable instru- 
ments one may pay so little for an instrument in proportion to its 
“fair value” that good faith will be almost impossible to prove; in 
trusts one may occupy a position of advantage in relation to the trust 
res so that the law will forbid him from dealing with the res in 
his private capacity at all, or if it permits him to, will scrutinize his 
dealings with the utmost care; usury statutes, Blue Sky laws, labor 
union legalization statutes, anti-monopoly legislation are a few ex- 
amples of the efforts of the law to prevent the exercise of what it 
deems undue advantage. However, “the law does not assume to be 
the guardian of parties compotes mentis in respect to the lawful 
contracts which they may make, but proceeds upon the idea that 
where fraud has not been practiced, and mistake has not intervened, 
the general interests of the community are best subserved by leav- 
ing every man to the protection of his own observation and dili- 
gence,”?5 and while it is stated as a general proposition that gross 
inequality between price and “fair value” is not in itself grounds 
for intervention by the court, yet it may be a “vehement presump- 
tion of fraud.’”"* Where the bargaining power of the parties is 
reasonably equal, the law leaves them to their own ingenuity. But 
when that equality changes sufficiently, there is a change in the re- 
sult reached by the court: “The carrier and his customer do not 
stand on a footing of equality. The latter is only one individual in 





1% W. Cunningham, ENGLISH INDUSTRY AND CoMMERCE, Vol. I, p. 252. 

%* Hannibal ¢ St. J. R. Co. v. Brown, 43 Mo. 294. 

1% Cooley, J., in MacMillan v. Mich. So. and N. I. R. Co., 16 Mich. 79 114. 
1° Smith v. Duffy, 1 How. Prac. (N. S.) 340. 
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amillion. . . . If the customer had any real freedom of choice, 
if he had a reasonable and practicable alternative, and if the em- 
ployment of the carrier were not a public one . . . then if the 
customer chose to assume the risk of negligence, it could with more 
reason be said to be his private affair, and no concern of the public. 


But the condition of things is entirely different . . . the busi- 
ness is mostly concentrated in a few powerful corporations, whose 
position in the body politic enables them to control it. . . . The 


status and relative positions of the parties render any such condi- 
tions (exemption from liability for negligence) void.”** The indi- 
vidual’s bargaining power is, by force of circumstances, negligible, 
and the public protects him from unfair advantage. The use of the 
phrase “devoted to the public use” might be interpreted to connote 
some idea of an intent to devote to public use. But does the average 
innkeeper have any more intent to serve all who may come than the 
average grocer? Common knowledge informs one that grocers deal 
with all who come as readily as hotel proprietors, and it is even 
possible that there may be, as a matter of fact, less discrimination be- 
tween prospective customers by the former than by the latter, and 
less likelihood of finding “all rooms taken” because of discrimina- 
tion with grocers than with innkeepers. There would seem no war- 
rant for placing any emphasis on intent to devote a business to public 
use. Nor does the power to regulate rest merely upon scarcity or 
monopoly. A monopoly in diamonds would hardly be considered 
a basis for the regulation of their prices. The power to regulate 
prices (as well as the conduct of a business) seems to arise from 
certain surrounding circumstances: the existence of a certain state 
of facts. What businesses are “affected with the public interest” 
does not seem to be determined by the fact that they may be a par- 
ticular sort of business, nor merely because they may have the right 
of eminent domain, but rather by the existence of certain situations 
arising around and concerning various enterprises which “affect” 
the public in such ways as to give the latter certain rights of regula- 
tion, and even of entire prohibition.** It is not the fact that a busi- 
ness is a railroad or what not that gives the public the right to regu- 
late it, but because railroads occupy such a relation to our economic 
and social life that they “affect the public interest.” But, on the 
other hand, the law will not permit the organized unit to deprive 
a person of his property without “due process of law.” One price 





"Mr. Justice Bradley in N. Y. Central R. Co. v. Lockwood, 17 Wall. 357, 379. 
% Mugler v. Kansas, 123 U. S. 623. 
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may be below that which the individual has a right under “due 
process” to receive and which the legislative authority may not 
deprive him of, or it may be so far above its “fair value” that the 
legislature, under certain conditions, may prohibit it, or it may be 
within that middle field, where, as suggested by Judge Baker in 
American Coal Mining Co. v. Coal and Food Commission,’® whether 
the court shall sustain the statute will depend upon whether reason- 
able men could have come to the conclusion reached. If the legis- 
lature has found the existence of a state of facts surrounding a cer- 
tain business to exist, their finding, as with that of a jury, should 
not be set aside unless reasonable men could not have arrived at the 
result. This may seem like a rather hazy and uncertain foundation 
on which to rest constitutional rights. It is very likely to appear so 
to those believing in absolute rights. But is it any more uncertain 
than other constitutional rights? The United States Supreme 
Court has held the right of free speech to be relative.2° Why, then, 
should the right of property protected by the same instrument be 
absolute? 


The philosophy behind this question seems to be that the indi- 
vidual has certain rights, and the social unit has certain rights; 
that there is a field within which, for the best interest of the organ- 
ized commuity, each should have opportunity for his ingenuity and 
skill; but, that if circumstances change or the individual acts con- 
certedly with others so that he gains an unreasonable advantage and 
exercises it, organized society may prevent his using it. The group 
and the individual each have a scope of action. The size of the 
respective scopes of action will narrow or enlarge in relation to one 
another, but the principle that each individual is entitled to as large 
a field of untrammeled activity as is consonant with the best interest 
of the social whole seems to remain constant. It is a philosophy 
which recognizes what it considers “fair play.” The motive behind 
it is, no doubt basically, the original function of government, namely, 
the preservation of the public peace. With the development of 
society there has come the conception that the best way to preserve 
the public peace and secure the advancement of civilization is to 
insure justice in the differences between individuals and between 





1° 268 Fed. 563. 

2 Schenck v. United States, 249 U. S. 48; “ . « The question in eve 
case is whether the words used are used in such circumstances and are of suc 
a nature as to create and clear and present danger that they will bring about 
the substantive evils or has a right to prevent. It is a question of 
proximity and degree p. 52. 
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classes. The deciding point will be public policy, which is the legis- 
lative and judicial conception of what is in the best interest of the 
general public. 


Excluding from discussion all public utility cases, the recent ones 
indicate that the rates and charges of insurance may be reasonably 
regulated ;** but it has been held that a regulation of the charges of 
surety companies is unconstitutional as taking property without due 
process of law,”* though a distinction between loss by fire and loss 
of money, or the necessity for the one and not for the other, does 
not seem a sufficient basis for holding one constitutional and the 
other not; nor does it appear to be constitutional to regulate the 
fees and charges of employment agencies ;”* nor to prohibit employ- 
ment agencies from receiving fees from prospective employees, 
though the dissenting opinion shows the existence of an extreme 
state of facts ;** nor to prevent employers interested in merchandis- 
ing concerns from selling to their employees at a greater percent 
profit than the same goods are sold to others for cash;** nor to fix 
a maximum price which theatre ticket vendors may receive, as no 
one is compelled to resort to theatres ;** but to prevent a tie-up of 
railroad transportation, the wages of employees may be fixed during 
the emergency.” Statutes regulating the price of bread,”* coal,” 
and the rent of land,*° have been sustained; but a general statute 
empowering the fixing of prices of general articles of commerce 





a ee Alliance Insurance Company v. Lewis, supra, Martin v. Howard, 
96 Neb. 278; and see N. H. Stat. 1899, c. 85, sec. 1, requiring insurance com- 
panies to charge reasonable rates, which does not appear to have been passed 
on by the courts. 

2 American Surety Company v. Shallenberger, 183 Fed. 636. 

% Ha parte Dickey, 144 Cal. 234. 

(Brazee v. Michigan, 241 U. S. 340, does not consider the price regulatory 
feature of the Michigan statute.) 

** Adams Vv. Tanner, 244 U. S. 590 (JJ. Brandeis, McKenna, Clarke, and Holmes 
dissenting). 

*5 State v. Coal and Coke Company, 33 W. Va. 188. 

** People v. Newman, supra; People v. Steele, supra; Ex parte Quarg. 

Wilson v. New, 243 ¥ S. 332, 344; Fort Smith and Western Railway Com- 
pany V. Mills, 253 U. S. 206. 

8 Mobile v. Yuille, ; Qn 137. 

* American Coal Mining Co. v. Coal and Food Commission, 268 Fed. 563: 
. - To my mind there are two classes that illustrate the right of the 
state to exercise its police power. Over on the one side fall all of the cases 
in which there is a public franchise or a public service, or a public utility. 
Over on that side belong, also, innkeepers along with carriers. . . But 
there are cases in which none of these elements of a charter, or the power of 
eminent domain, or a public service, or a devotion of property to public use, 
appears. . These have no basis at all, except upon the power of the 
people to restrict the theretofore existing circle in which a person had his life, 
and the one within which he had his liberty, and the one within which he had 
his property, to bring these down narrower on account of conditions that were 
found oppressive to the people,” p. 566-567. 

* Block v. Hirsh, supra; Durham Realty Corp. v. La Fetra, supra; Contra: 
Rumbo v. Winterrowd, supra. 
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that do on the same basis that Lochner v. New 


Muller Case. Those cases which deny the right 
to regulate reasonably the prices of necessaries of 
that only certain definite categories of businesses 


upon that provision of the Constitution. 
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has been held unconstitutional." The cases which do not sustain 
price regulation of necessaries of life can be distinguished from those 


York ** is distin- 


guished from Muller v. Oregon,** namely, the absence of a sufficient 
showing of facts to warrant legislative interference with the right 
of individuals in the Lochner Case, and the presence thereof in the 


of the legislature 
life on the ground 
may be regulated 


under due process of law would seem to place too limited a scope 


Due process of law in the Fourteenth Amendment is the “Law 
of the Land.”** While the exercise by the English Parliament of 
the power to regulate prices and charges of businesses engaged in 
furnishing the necessaries of life has sometimes been considered the 
sporadic exercise of extraordinary authority, an examination of the 
English statutes from the thirteenth to the eighteenth century dis- 
closes a large group of enactments covering every sort of necessary, 





utes, Sec. 8235, and Oklahoma Gin Co, v. State, 63 O 


rather than to a governmental agency. 
$2198 U. S. 45. 
3208 U. S. 412. 


Ct. 437, 


(Statute of Laborers confirmed); 13 Richard II, Stat. 1, 
(amending Statutes of Laborers); 2 Hen. VI (wages) ; 
Hen. VI; 8 Hen. VI, Cap. 18 (price of staple of calais, 


be abated or augmented); 23 Hen. VI, Cap. 13 (wages 
laborers); 22 Edw. IV, Cap. 4 (bows); 3 Hen. VII, ap. 


one to buy to sell again butter or oe, — they be 
open market at retail and not in gross) ; dw. VI, Cap. 


persons 


keep one cow and shall breed and rear up yearly 1 calf for 








%14. M. Holter Hardware Co. v. Boyle, 263 Fed. 134; j nut see pens ge om stat- 


d Oklahoma 


Operating Co. v. Love, 252 U. S. 331, and Gin Co. v. Oklahoma, 352 U. S. 339, 
holding this statute unconstitutional as a denial of procedural due process. The 
advisability or wisdom of price regulation has not been dealt with herein, but 
in view of the unfavorable criticism of over-centralization of government, the 
Texas Statutes considered in Rumbo v. Winterrowd, supra, presents a new 
method in regulation, leaving the enforcement of the statute to the individual 


%* Ha. Dem. Murray v. Hoboken, 18 How. 272; Owenbey v. Morgan, 41 Sp. 


551 Hen. III, State. 1; 51 Hen. III, Stat. 6; 3 Edw. I, Cap. 31; 1 at 
Large 390 (date uncertain, during reigns of Hen. III, Edw. I or Il), Cap. 1, 2, 4, 
5, 6; 23 Edw. III; 23 Edw. III, Stat. 1; 25 Edw. III, Stat. 1; 31 Baw. 
III, Stat. 2; 31 Edw. III, Stat. 3 (fish) ; 34 Edw. II, (Statute of Laborers re- 
enacted) ; 37 Edw. III, Cap. 3, Cap. 5 (hoarding of merchandise forbidden) ; 
2 Richard II, Stat. 1, Cap. 8 (Stat. of Laborers is confirmed); 5 Richard II, 
Stat. 1 (wine); 6 Richard II, Stat. 1 (wine); 12 Richard II, Cap. IV and V 
Cap. 8 (wages, gains 
of victuallers and price of hay and oats to be reasonable); 4 Hen. V, Cap. 

6 Hen. VI (wages) ; 


wools and tin not to 
of farm hands ~ 
13 (long bows) ; 


Hen. VII, Cap. 8 and 9 (cloth); 3 and 4 Edw. VI Cap 19 (no cattle shall %. 
bought but in the open market and shall not be sold therein alive), Cap. 21 (no 


sold again upon the 
5 (wines) ; and 3 


Phillip and Mary, Cap. 3 (“for as much aa a late years a great number of 

. have laid their lands .. . to feeding of sheep and oxen 
. . . and such other cattle have no regard or care to breed or rear up young 
beasts . . . whereby has grown great scarcity of cattle and victuals neces- 
say for the sustenance of divers sorts of people within this realm, and more is 
like to be if speedy remedy be not provided.” And all who keep 60 sheep shall 


each 120 sheep, and 


all who keep over 20 beasts of oxen, etc., to keep one cow and for each 10 
beasts and raise one calf for every two milk kine) ; 5 Elizabeth, Cap. 4 (Stat- 
utes of Laborers modified and reenacted), Cap. 15 (wages to be proclaimed by 
justice of the peace); 8 Elizabeth, Cap. 9 (prices of vessels for ale and beer), 
Cap. 10 (bows, and number to be kept in stock fixed); 39 Elizabeth, Cap. 2 
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and the exercise of this power down to within a few years prior to 
the adoption of the Federal Constitution.*® Also, eight out of the 
Thirteen Colonies enacted similar legislation, some of it at the be- 
hest of the Continental Congress.** The power of the legislature 
to regulate prices and charges of necessaries of life was exercised and 
long established at the time the Federal Constitution was adopted. 
Applying the doctrine of usage as stated and applied in Ex. Dem. 
Murray v. Hoboken, supra, and in view of the foregoing, it would 
seem that any statute reasonably necessary to prevent extortion or 
oppression in the exchange of a necessary of life should not be held 
unconstitutional as a denial of due process of law. And there is 
an inference in favor of the legislative declaration that such a con- 
dition exists, and such a condition should be inferred to exist unless 
“there is no basis on which a reasonable man could arrive at the re- 
sult.””** 
Purp F, La Fottetre. 





(what land to be used for pasture and what not, regulated), Cap. 12 (Statute 
of Laborers continued): 2 James I, Cap. 6 (Statute of Laborers reenacted) ; 
21 James I, Cap. 21 (innkeepers and hostelers only to charge reasonable prices) ; 
12 Charles II, Cap. 25 (XII) (wine), Cap. 25 (XIII) (certain officers to fix 
the price of wine); 16 and 17 Charles II, Cap. 2 (coal and providing for the 
sale thereof if not sold at the reasonable price fixed) ; 2 William and Mary, Cap. 
7 (16 and 17 Charles I, Cap. 2, reenacted; 8 Anne, Cap. 18 (bread); 10 Anne, 
Cap. 16 (workmen in woolen manufacturing to be paid in money); 1 George 
I, Stat. 2, Cap. 26 (bread); 5 George I, Cap. 26 (bread). 

*°w. Cunningham, OUTLINES OF ENGLISH INDUSTRIAL History, p. 96. 

**33 Harvard Law Review, 839, for collection of these Colonial Statutes. 


** American Coal Mining Co. v. Coal and Food Commission, supra; Block v., 
Hirsh, supra. 
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NOTES ON RECENT CASES 


STREET RAILROADS—CONSTRUCTION OF MUNICIPAL FRANCHISE—OBLIGATION 
to Repave—Where a statute or municipal ordinance places an obligation 
upon the railway company to keep the railway zone “in repair,” “in proper 
repair,” or “in good repair,” in the words of the franchise, but omits a 
provision, common to such franchises, burdening the grantee with the duty 
to pave and repave the street within the railway zone, the question fre- 
quently arises as to whether such an ordinance imposes an obligation to 
pave or repave whenever necessary to meet the changing need of the street 
upon which the tracks are laid. 

A large number of cases have arisen upon such franchises and the juris- 
dictions have differed in their answers. Wisconsin, it appears, has adhered 
to the more liberal view that “a franchise duty, imposed on a street rail- 
way company to keep its railway zone in ‘proper order’ is a continuing 
obligation, including a duty to conform the character of the railway zone 
to the physical condition of the street outside thereof, as such condition, 
in the judgment of the governing body of the grantee, may from time to 
time be changed to accommodate the needs of the people.” City of Madi- 
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son v. Southern Wisconsin Railway Co., (1914) 156 Wis. 352, 146 N. W. 
492,10 A. L. R. 910. Affirmed; (1916) 240 U. S. 457, 36 Sup. Ct. Rep. 400. 

This case adopted and extended the rule as it was laid down by the 
court in State ex rel. Milwaukee v. Milwaukee Electric R. & Light Co., 
(1913) 151 Wis. 520, 1389 N. W. 396, Ann. Cas. 1914 B. 123. The ordinance 
in this case contained the provision that the “said railway company shall 
keep and maintain in good and thorough repair.” Some time after the 
passage of this ordinance, the wooden block pavement on a street on which 
the company operated its lines, including that part within the rails, became 
worn out, so that repair with wooden blocks became practically impossible 
and the city laid an asphalt pavement. The defendant refused to lay such 
a@ pavement between its rails, or on the one foot strip outside of its rails, 
claiming that it was not compelled to do so under the ordinance. The 
court held that, “the idea that, when the pavement of a street has become 
dilapidated and the city authorities have determined that a new and more 
enduring pavement should be put down, a street railway company which 
has agreed to maintain its portion of the street in repair can discharge 
that duty by patching up the old, and perhaps out-of-date pavement, year 
after year, seems little short of absurd. So construed, the promise ‘to 
keep and maintain’ the railroad zone of the street in ‘good and thorough 
repair’ becomes a collection of words, mighty in sound, but correspond- 
ingly insignificant in effective meaning. The result of such a construction 
is that the street railway may lawfully stand in the way of the progress 
of the municipality, by insisting on patching up an inferior kind of pave- 
ment within its zone, while the city has adopted a superior and relatively 
permanent pavement for the balance of the street.” 

The doctrine thus established was affirmed in the following Wisconsin 
cases: State ex rel. Milwaukee v. Milwaukee Electric R. & Light Co., (1914) 
157 Wis. 139, 147 N. W. 239; State ex rel. Milwaukee v. Milwaukee Electric 
R. & Light Co., (1914) 157 Wis. 121, 147 N. W. 232; and State er rel. Mil- 
waukee v. Milwaukee Electric R. & Light Co., (1917) 165 Wis. 230, 161 N. 
W. 745. 

The balance of authority seems to incline in favor of the Wisconsin view. 
Duluth v. Duluth Street R. Co., (1917) 187 Minn. 286, 163 N. W. 659; New 
Bern vy. Atlantic & N. C. R. Co., (1912) 159 N. C. 542, 75 S. E. 807; New 
York v. Broadway € 8. A. R. Co., (1909) 130 App. Div. 834, 115 N. Y. Supp. 
872; New York v. New York City R. Co., (1908) 60 Misc. 487, 113 N. Y. 
Supp. 869; New York vy. Linch, (1914) 161 App. Div. 292, 146 N. Y. Supp. 
357; New York v. Harlem Bridge, M. & F. R. Co., (1906) 186 N. Y. 304, 
78 N. EB. 1072. 

In some jurisdictions, however, a statutory or other provision that the 
railway zone shall be kept in “repair’’ by the company has been held not 
to involve a duty to repave. Baltimore v. Sharf, (1880) 54 Md. 499; 
opinion on point in question affirmed (1881) 56 Md. 50; United R. € 
Electric Co. v. Baltimore, (1913) 121 Md. 552, 88 Alt. 617; State ez rel. 
Kansas City, Mo. v. Corrigan Consolidated Street R. Co., (1884) 85 Mo. 
263, 56 Am. Rep. 361; Dean v. Paterson (1901) 67 N. J. L. 199, 50 Alt. 620; 
Western Paving & Supply Co. v. Citizens Street R. Co., (1891) 128 Ind. 
525, 26 N. E. 188, 28 N. E. 88, 10 L. R. A. 770, 25 Am. St. Rep. 462. 

Harry S. Fox. 
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PUNITIVE DAMAGES—ADMISSIBILITY OF EVIDENCE OF WEALTH OF JOINT 
DEFENDANTS—Although the doctrine of punitive damages is an anomaly in 
our law, and has been severely criticized, it is generally accepted through- 
out the United States, and is firmly established in the law of Wisconsin. 
The underlying theory is that such damages are awarded over and above 
actual damages as a punishment to the offender and a warning to others. 
17 C. J. 968; 1 Sedgwick on Damaags, 9th Ed. sec. 360. Since the purpose 
of these damages is punishment, it is proper to admit evidence of the de- 
fendant’s wealth in order that the jury may judge as to what amount will 
be adequate punishment. Luther v. Shaw, 157 Wis. 234; Thomas v. Wil- 
liams, 139 Wis. 467; Draper v. Baker, 61 Wis. 450; Brown v. Swineford, 44 
Wis. 282; 17 C. J. 995; 1 Sedgwick on Damaaes, 9th Ed. sec. 385. 

When several defendants are joined in an action for a wilful or malicious 
wrong a difficulty arises, though the mere fact that there is more than one 
defendant is not a bar to the assessment of punitive damages. White v. 
White, 140 Wis. 538. The difficulty lies in the fact that the wealth of the 
parties will vary, and that each one is liable for the whole amount of the 
verdict, so that on the one hand 4 wealthy defendant may escape with a 
very light punishment, and on the other a poor defendant may be unjusti- 
fiably mulcted of damages. This difficulty is most acute when the question 
of the admissibility of evidence of the wealth of one of the defendants 
arises, and the courts have split on this point. Those who say that such 
evidence should be admitted put it on the ground that a wealthy defendant 
May escape payment of just and reasonable damages by associating with 
him in his tortious act others who are without property. Bell v. Morrison, 
27 Miss. 68. The overwhelming weight of authority is the other way, 
however, and the majority of courts refuse to admit such evidence on the 
ground that it necessarily has the effect of augmenting damages against 
other defendants who are less wealthy, and that they may then be forced 
to sustain an unjust punishment. Stansberry v. McDowell (Mo. App.) 186 
S. W. 757; Washington Gaslight Co. v. Lansden, 172 U.S. 5384; Schaffer v. 
Ostman, 148 Mo. App. 644; Strand v. Griffith, 109 Fed. 597; Smith v. Wun- 
derlich, 70 Ill. 426; Walker v. Kellar, 218 S. W. (Tex.) 792. The majority 
opinion would seem to be the most consonant with principle. Since it is 
manifestly unjust to place an excessive punishment on the defendant, he 
can well complain of it; whereas, if a wealthy defendant should escape 
adequate punishment, plaintiff has no cause to complain, for he has received 
full compensation for his loss anyway, and the punishment is rather the 
concern of the public than of the plaintiff. , 

In the above cases it was attempted to introduce evidence as to the 
wealth of only one of the defendants. The question then arises as to the 
admissibility of evidence of the wealth of each defendant. Wisconsin has 
decided that since it is error to admit evidence as to the wealth of one, it 
is error to admit evidence as to the wealth of all, for the damages cannot 
be apportioned, and the poorer defendants may be unjustly mulcted of 
damages. This was first expressly decided in McAllister v. Kimberly- 
Clark Co., 169 Wis. 476, 173 N. W. 216, and has been lately reiterated in 
Ogodziski v. Gara, 181 N. W. 231. 
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The decisions of these last two cases seem to be the fairest way out of 
the difficulty under the circumstances, but the result will still be unsatis- 
factory. It would be most unusual that two defendants would be of pre- 
cisely or even approximately the same degree of wealth, and we still have 
the difficulty, even if the evidence of the wealth of the defendants is ex- 
cluded, that a poor defendant may be excessively punished, or a rich de 
fendant inadequately punished. The only manner of arriving at complete 
justice in such cases would be to pass a law permitting several judgments 
for punitive damages. Atvin M. Lovervp. 


SALES—IMPLIED WARRANTY THAT A MACHINE Is NEw—The defendant 
bought a tractor of the plaintiff, a dealer in machinery. The tractor 
proved to be second-hand. In an action on a note given for the purchase 
price, the court held that the defendant, by accepting the machine, 
waived his right to rescind the contract, but was nevertheless entitled 
to set off damages for breach of an implied warranty that the machine 
was new. The decision was based on sec. 1684t (15) Wisconsin Statutes 
(1919), “An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by usage of trade.” Says the court, 
“that a new machine is within the contemplation of the parties is so uni- 
versal as to constitute a usage of trade of which the court will not hesitate 
to take judicial notice.” For v. Boldt, 172 Wis. 333, 178 N. W. 467, 
July 3, 1920; rehearing ...... WER secves , 179 N. W. 1, Sept. 28, 1920. 

The case is of interest for the reason that, in Wisconsin at least, it adds 
an additional implied warranty to those specifically provided for by sec. 
1684t (15) Wisconsin Statutes (1919). Undoubtedly there should be some 
remedy for the situation as presented in the principal case. Should an 
implied warranty be created by the court to serve as that remedy? That 
the framers of the Uniform Sales Act did not believe the clause cited by 
the court should cover the question seems capable of demonstration. The 
sale of a second-hand machine as new would seem to present a similar sit- 
uation in all parts of the country. An assumption that the general under 
standing of such transactions is the same whether they take place in New 
York or California, and whether the machine sold is an automobile or a 
sewing-machine does not appear strained. The language of the court may 
be quoted to sustain this proposition, for they say, in the principal case, 
such understanding is “universal.” The court, then, when it states that it 
will take judicial notice of the usage of trade in this case seemingly could 
not have been contemplating a local usage of trade, peculiar to the tractor 
industry, or to the sale of machines in general in a given locality, or in 
the state of Wisconsin, but a universal understanding, in the absence of 
other circumstances, that a new machine is what the parties contemplate. 
The Uniform Sales Act sets out specifically four cases of implied warranty 
none of which are materia! to the present case. There is then added the 
fifth clause, “An implied warranty or condition as to quality or fitness for 
a particular purpose may be annexed by usage of trade.” Had the fram- 
ers of the act regarded the “universal contemplation” of the parties as con- 
stituting an implied warranty no reason suggests itself as to why they 

















RECENT CASES 419 
should not have added it to the compiled list. They did not do so, and the 
reasoning seems doubtful that places it under usage of trade. Evidently 
what the codifiers intended by that clause was not the inclusion of pro- 
visions of “universal” understanding, but the inclusion of such warranties 
as should by the peculiar usages of certain localities or industries be gen- 
erally regarded in such localities or industries as implied. Perhaps the 
better explanation is that this “universal” understanding expresses itself, 
not in the shape of an implied warranty, but as an implied term of the con- 
tract of sale itself. An old machine is substantially different from a new 
machine, so much so in fact that a man who sells a second-hand machine 
for new should be regarded in no different light than the one who sells 
a bull and delivers a cow. No one would conterd that in delivering a cow 
the vendor had committed no more than a breach of warranty, for the 
thing delivered is so essentially different that breach of the contract of 
sale is clear. An equal difference exists between a second-hand and a new 
machine. We constantly refer to the term second-hand as including a 
certain class of commodities separate from others, even though they be 
of the same kind; the dealer in second-hand goods is ciassified as such and 
the term second-hand is regarded as a part of the description of all the 
things handled by him. The distinction is fundamental. If it be regarded 
as a breach of warranty to sell a second-hand machine for new, then when 
A sells B an automobile he impliedly warrants it is new, but by deliver- 
ing a second-hand machine fulfills the contract of sale and only subjects 
himself to an action for breach of warranty. On the other hand if the 
understanding that the machine is new be regarded as an implied term of 
the contract of sale, A, when he delivers a second-hand machine has failed 
to perform his contract and subjects himself to an action for breach of 
the contract of sale. Is not the latter proposition more nearly the under- 
standing of the parties? The one decision cited by the court in the prin- 
cipal case—the only other case that could be found on this point—holds 
that the understanding was an implied term of the contract of sale. Gried 
v. Cole, 60 Mich. 397, 127 N. W. 597, 1 Am. St. Rep. 533. True, Williston 
On SALE, sec. 234, cites this case as one of warranty, but it is submitted 
that a close reading of the decision will disclose that the basis for the 
finding was an implied term of the contract of sale, and not a warranty, 
which is always a collateral contract. 

As an illustration of the importance of determining whether the under- 
standing is to be classed as a contract of warranty, or term of the con- 
tract of sale the principal case serves as a good example. The court ac- 
cepted the finding of the lower court that the defendant had waived his 
right to rescind the contract of sale. Had the court determined that the 
understanding between the parties that the defendant was to get a new 
and not a second-hand machine was an implied term of the contract of 
sale, then the defendant would have had no defense, as he, by accepting 
the machine, had waived any defense based on breach of the contract of 
sale. The inequitable result of such a determination in the particular case 
may have caused the court to stretch a point and so to find the breach of 
an implied warranty where they would otherwise have found, following 
the Michigan case, the breach of an implied term of the contract of sale. 
Leon F. Fouey. 
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EIGHTEENTH AMENDMENT—CONCURRENT POWER OF STATE TO ENFORCE PRO- 
HIBITION—Since the enactment of the Eighteenth Amendment the question 
has come up as to what effect the Amendment has on state legislation 
concerning prohibition. Section 2 of the Amendment provides that Con- 
gress and the several states shall have “concurrent power” to enforce 
the article by appropriate legislation. 

In the recent case of Hall v. Moran, — Fla. —, 89 So. 104, it was held that 
a state statute which limited the amount of liquor a person could have in 
his possession was in conflict with section 33 of the Volstead Act which 
permits unlimited possession of liquor, lawfully acquired, in one’s own 
dwelling. The court held that the federal law was dominant over the 
state law and the right to possession of liquor lawfully acquired was a 
federal right in the nature of a privilege and immunity which could not 
be abridged by state legislation under the Fourteenth Amendment. The 
court said, “The state has not concurrent power with Congress to enforce 
the prohibitions of the Eighteenth Amendment by enacting and enforcing 

_incidental prohibitions and regulations of the possession of intoxicating 
liquors, if the incidental prohibitions and regulations enacted by the state 
conflict with an act of Congress within the Federal power or violate the 
Fourteenth Amendment by abridging a privilege or immunity expressly 
conferred by Congress as to such possession.” 

Georgia in a series of cases commencing with Jones v. Hicks, 150 Ga. 
657, 104 S. E. 771, came to the opposite conclusion. In the Jones v. Hicks 
Case the court decided that the states parted with none of their own power 
to enforce prohibition within their own sphere of action, but merely dele- 
gated to the Federal Government concurrent power to enforce the Amend- 
ment. In a well considered Massachusetts case, Commonwealth v. Nicker- 
son, 128 N. E. 273, the court used this language: “State legislation which 
in its practical operation is appropriate to enforce the chief aim of the 
Eighteenth Amendment, and to make it more completely operative in all 
its amplitudes, is not suspended, superseded, set aside or rendered inap- 
plicable in its denouncements by the Volstead Act, in so far as not in- 
compatible therewith or in contravention of its provisions. It is conceiv- 
able also a state may forbid under penalty acts not prohibited by the acts 
of Congress.” Meriwether v. State, 125 Miss. 435, 87 So. 411, held that as 
long as state legislation does not contravene the essential and dominant 
purpose of the Amendment but is in aid of its enforcement, it is valid. 
To the same effect are, Shreveport v. Marz, 148 La. 31, 86 So. 602; People 
v. Foley, 184 N. Y. S. 270; State v. District Court, 58 Mont. 684, 194 Pac. 
308. The last case held that section 2 of the Eighteenth Amendment is 
controlling over section 2, article VI of the Federal Constitution by statu- 
tory construction and that there is a dual authority co-extensive on the 
part of the Federal and state authorities within the boundaries of the 
particular states. The Federal courts are in accord with the Jones v. 
Hicks Case; U. 8. v. Peterson, 268 Fed. 864; Ex Parte Crookshank, 269 
Fed. 980; Woods v. City of Seattle, 270 Fed. 315; U. 8. v. Viess, 273 Fed. 
279. In the last named case it was held that a city ordinance which per- 
mitted a search warrant for the purpose of searching dwellings for in- 
toxicating liquors was valid, although under section 25 of the National 
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Prohibition Act no such search warrant would be allowed, and liquor 
seized under the local law could be lawfully used in evidence in the Fed- 
eral courts. 

The precise question under consideration has not been passed upon by 
the Federal Supreme Court. In the National Prohibition Cases, 253 U. 8. 
350, where the Eighteenth Amendment was held constitutional it was 
said that the concurrent power clause did not enable Congress or the 
states to defeat or thwart the prohibition, but only to enforce it by appro- 
priate means, that “concurrent power” did not mean joint power or require 
that legislation thereunder by Congress to be effective should be approved 
or sanctioned by the state, nor did it mean that the power to enforce is 
divided between Congress and the several states along the lines which 
separate and distinguish foreign and interstate commerce from intrastate 
affairs. 

It would seem that “concurrent power” would mean equal and inde 
pendent power. As was said by J. M’Lean in Prigg v. Pennsylvania, 16 
Pet. 539, “A concurrent power, from its nature, I had supposed must be 
equal. . . . Taxation is a power common to a state and the general 
government, and it is exercised by each independently of the other. And 
this must be the character of all concurrent power.” It is also rather 
inconsistent to assume that the National Prohibition Act was intended 
to grant a right or privilege, as is held in Hall v. Moran, supra, being in 
its very nature a limitation upon a right or privilege. 

C. F. MIKKELSON. 


BILLs AND NoTtes—PAYEE AS HoLper tn Due Course—In the recent case 
of Britton Milling Co. v. Williams, — S. D. —, 184 N. W. 265, the Supreme 
Court of that state held a payee of a negotiable promissory note was not 
a holder in due course. The facts were briefly as follows: A new mill 
company was formed to purchase plaintiff's business and to be paid for 
by sale of corporate stock of the new mill company. Defendant purchased 
stock and made his note payable to plaintiff directly with the consent of 
the new mill company and in above action defendant successfully de- 
fended on the ground of fraud on the part of the new mill company. 

At common law it has been held that a payee may be a holder in due 
course. Armstrong v. American Exchange Bank, 133 U. S. 433, 33 L. Ed. 
747. There is some conflict in the decisions under N. I. L. as to whether 
the payee may be a holder in due course. It has been held in Iowa, Kansas, 
Kentucky, Missouri,:and Washington that he is not a holder in due course 
under this statute. On the other hand it has been held in Alabama, Idaho, 
Massachusetts, Montana, New York, Pennsylvania and Tennessee that 
the payee may be a holder in due course. 

In England the decisions construing Bills of Exchange Act are more 
or less conflicting; it being held in some cases that a payee is not such a 
holder, because a holder in due course is a person to whom, after its 
completion by and between the immediate parties, the bill or note has 
been negotiated and that the delivery between the original parties is not 
a negotiation. Lewis v. Clay, 67 L. J. Q. B. 224. In the later case of 
Herdman vy. Wheeler, [1902], 1 K. B. 361, after holding that under the 
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particular facts of the case the payee was not a holder in due course, the 
court said: “On the whole therefore we are not prepared to hold that 
a payee of a note can never be a holder in due course, but it is, as it 
seems to us, just as unnecessary for us to decide that question as it was 
for the late Lord Chief Justice to do so in the case before him” (i. e., 
Lewis v. Clay, supra). This quotation shows the court’s disfavor toward 
the sweeping dictum in Lewis v. Clay. In Lloyds Bank v. Cooke, [1907] 
1 K. B. 794, a payee was allowed to recover on the principle of common 
law estoppel, one of the justices, Cozens-Hardy, expressing a wish “to 
keep an open mind as to correctness of the decision in Herdman v. Wheeler, 
and another justice, Fletcher Moulton, entirely repudiated the doctrine as 
to “negotiation” as enunciated by that case as used in the section defining 
a “holder” in due course. Sec. 29, Subd. 1, Eng. B. of Ex. Act (Sec. 51, 
N. I. L. Subd. 4), is broad enough as defined in Sec. 31, Subd. 1 (Sec. 
191, N. I. L.) to include a transfer, i. e., a delivery with intention of 
passing title from the maker to the payee. Canada uniformly holds that 
the payee of a promissory negotiable note may in the same manner as 
an indorsee be the party to whom it is negotiated as well as issued and 
a holder in due course. Lilly v. Ferrar, 17 Que. K. B. 554. Accord 
Knetchel Furniture Co. v. Ideal House Furnishers, 19 Man. 652; and 
McDonough v. Cook, 19 Ont. L. 267. 

The leading American case holding that a payee is not such a holder is 
Vander Ploeg v. Van Zunk, 135 Iowa, 350, 112 N. W. 807. The court said: 
“A holder in due course should be construed as applicable only to one who 
takes the instrument by negotiation from another who is a holder.” This 
doctrine is again reiterated in Builders’ Lime Co. v. Weimer, 170 Iowa, 444, 
151 N. W. 100. The earlier Iowa case is also the basis of the decision 
in Long v. Mason, 273 Mo. 266, 200 S. W. 1062, and in Southern National 
Life Realty Corporation v. Peoples Bank of Bardstown, 178 Ky. 80, 198 
S. W. 543. While in First National Bank v. Lyons Exchange Bank, 100 
Kan. 194, 164 Pac. 137; and in Bowles Co. v. Clark, 59 Wash. 336, 109 
Pac. 812, the courts apparently assumed he was not a holder in due course 
because he was the payee. It is well to note that the court in Vander 
Ploeg v. Van Zunk, supra, said, “We do not mean to say that in no case can 
the person named as payee in a negotiable instrument be the holder 
thereof in due course. If A purchasing a draft to be transmitted to B in 
payment of A’s debt to B causes the draft to be drawn payable to B, no 
doubt A is the holder of such draft and B taking it for value becomes a 
holder in due course.” In speaking of this case the New York court in 
Brown v. Rowan, 154 N. Y. S. 1098, said this case (Vander Ploeg v. Van 
Zunk) “is sometimes referred to as sustaining a contrary view, but the 
issue therein was so complicated by the element of fraud and the perfidy 
of the plaintiff in filling in certain blanks in the note otherwise than as 
directed by the maker that I cannot consider this decision as divergent 
from the uniform decisions in the other states under the Uniform Act.” 
The above quotations indicate the doubtful foundation of cases following 
the Iowa decision. 

Massachusetts after a careful scrutiny of the various sections of N. I. L. 
holds that a payee may be a holder in due course. It seems that the 
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doctrine of Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N. E. 605, is 
supported by N. I. L. The’word “immediate parties” as used in Sec. 16, 
N. I. L., does not necessarily include the payee. In such cases as the 
principal one “immediate parties” must be confined to parties who are 
immediate to the fraud. Fillebrown v. Hayward, 190 Mass. 472, 77 N. E. 
45. By section 16 a payee may be a holder in due course and therefore 
is not an immediate party within section 16 (supra). By Sec. 52, Subd. 
4, a holder in due course is one “that at the time it was negotiated to 
him he had no notice of any infirmity in the instrument or defect in the 
title of the person negotiating it.” So unless the note was “negotiated” 
to him he is not a holder in due course, but according to Hverson v. 
General Accident Fire &€ Life Assn. Corp., 202 Mass. 169, 88 N. E. 658, 
“negotiated” describes the means by which a payee might acquire the 
note, i. e., by bargain or agreement. Negotiation is defined by Sec. 30, 
N. I. L., and “holder” by Sec. 191. The last sentence of Sec. 30, “If pay- 
able to bearer it is negotiable by delivery; if payable to order it is nego- 
tiated by the indorsement of the holder completed by delivery,” was not 
intended to include all the ways in which a note could be negotiated nor 
to restrict the comprehensive terms of the preceding section. One of the 
effects of the last sentence is to describe the method by which the person 
who first becomes holder may pass title. It does not comprehend all the 
ways by which an instrument may be negotiated. From these two sections 
a negotiable instrument payable to a named payee is negotiated when 
physical possession of it is handed for value to a person named as payee. 
Liberty Trust Co. v. Tilton, supra. To the same effect is Johnston v. 
Knipe, 260 Pa. 504, 105 Atl. 705. In discussing section 30 the court said, 
“Of course a note payable to order can be and usually is negotiated as 
therein stated. However, the statute fails to say that it may not be 
negotiated in any other way.” Montana in Merchants National Bank y. 
Smith, 59 Mont. 280, 196 Pac. 523, said, to hold that a payee is not a 
holder in due course can be “justified only by assuming that the last sen- 
tence is a part of the definition of the term negotiated, but that it is not 
seems certain. The first sentence of the section is complete in itself 
and expresses the meaning of the term ‘negotiated’ as it is used in the 
law merchant.” 


It would seem that the court in the principal case erred in holding 
that Subd. 4, Sec. 52, N. I. L., qualified all the other subdivisions of this 
section. Subdivision 4 must be construed as applicable to a holder, if he 
be a negotiatee, and not as excluding from the general class all who are 
not holders by negotiation. It is clear that if subdivision 4 does not by 
necessary implication exclude a payee in every case from the status of a 
holder in due course, there is nothing else in the act which even suggests 
that result. And even if we could not construe subdivision 4 in this 
manner, we think it could still be perfectly consonant with reason and 
with general language and purpose of the law to hold that the definition 
of a “holder in due course” as expressed in the entire section of 52, N. I. 
L., was framed with the usual and ordinary case of negotiatees; and that 
the occasionally exceptional status of a payee as such is simply a “casus 
omissus” contemplated and provided for by Sec. 196, N. I. L. “In any 
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case not provided for in this chapter, the rules of the law merchant shall 
govern.” Ez Parte Goldberg, 191 Ala. 356, 67 S. 839. 

Desirable as is uniformity of interpretation touching the N. I. L. by 
courts of the several states where it is in force and regard to the funda- 
mental basis for the law merchant, it seems that a consideration of the 
different provisions of the act and particularly a careful application of 
the definition of the expressions “holder,” “holder in due course” and 
“negotiate” contained in the act requires a court to hold that a payee of 
a negotiable instrument may become a holder thereof in due course. Com- 
mercial paper is the common currency of mankind, and without its un- 
hampered use, whether international or domestic, the business of the 
modern world could scarcely move at all. Only protection to a bona fide 
holder of a negotiable instrument which he has acquired for value can 
give confidence and only confidence can give currency to any medium of 
exchange. This is the capstone of the structure known as the “Law 
Merchant” and the purpose of the N. I. L. was to give greater confidence 


by harmonizing contrary decisions. 
Ray T. McCann. 


INTERNATIONAL LAW—ErFFeEcT OF REcOGNITION—The Russian Soviet Re- 
public in January of 1919 confiscated some lumber belonging to the plain- 
tiff, a Russian company. The decree of confiscation was published in the 
Moscow “Izvestia” of June 30, 1918. The confiscated lumber was sold in 
1920 to the defendant by M. Krassin, the Soviet trade representative to 
England. Upon its arrival in England the plaintiff sued, claiming a 
declaration that they were entitled to the lumber and also damages for 
the conversion. The lower court gave judgment for the plaintiff on the 
ground that the Russian Soviet Republic had not been recognized by the 
British government. Aksionairnoye Obschestvo Dlia Mechanicheskoyi 
Obrabotky Diereva, A. M. Luther v. James Sagor Co. (1921) 1 K. B. 456, 
90 L. J. R. 1202, 37 T. L. R. 282. The Court of Appeal reversed this judg- 
ment upon further information from the foreign office that “His Majesty’s 
Government recognize the Soviet Government as the de facto Government 
of Russia.” It was held that “the act of the state so recognized” must be 
given the same effect “as the act of a sovereign state, whether done before 
or after recognition.” (1921) 3 K. B. 532, 549, 37 T. L. R. 777. 

The effect of recognition on acts done before the recognition has received 
very little attention at the hands of the courts. The English courts in 
the years following the American Revolution held that all acts of the 
American states before the treaty of peace in 1782 were null and void. 
In the case of Ogden v. Folliott, 3 Durn. and E. 726, 3 T. R. 726, which 
was an action on a bond confiscated by the state of New York in 1777, it 
was said by Grose J. that to deny the plaintiff relief “we must say that 
the treaty of independence was retrospective, that it had the effect of 
declaring that the property of subjects of America resident in this country 
was forfeited by an act, which at the time it was passed was considered 
mere waste paper.” The same rule was adopted in Dudley v. Folliott, 3 
Durn. and E. 584. 
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As might be expected, what little authority there is in America has 
been in accord with the principal case. The view that the several states 
were sovereign states from the date of the Declaration of Independence 
has generally been adopted. Williams v. Bruffy, 96 U. S. 176; 186, 24 
L. Ed. 716. 

It is well settled in this country that recognition de jure has a retro- 
active effect, and that after such recognition courts of this country will 
not sit in judgment on the acts of another country, even if done before 
recognition. In the case of Oetjen v. Central Leather Co., 246 U. S. 289, 
38 Sup. Ct. 309, it was said that “when a government which originates in 
revolution or revolt is recognized by the political department of our gov- 
ernment as the de jure government of the country in which it is estab- 
lished, such recognition is retroactive in effect and validates all the 
actions and conduct of the government so recognized from the commence- 
ment of its existence.” This case was followed in Ricaud v. American 
Metal Co., 246 U. S. 304, 38 Sup. Ct. 312; Molina v. Comision Regladora Del 
Mercado, 92 N. J. L. 38, 104 Atl. 450; Monte Blanco Real Estate Corpora- 
tion v. Wolvin Line, 147 La. 563, 85 So. 242; Terrazas v. Holmes, — Tex. 
—, 225 S. W. 848. 

By way of dicta the same has been said of recognition of a government 
as the de facto government. In Williams v. Bruffy, 96 U. S. 176, 24 L. Ed. 
716, while it was decided that the Confederate States were not a govern- 
ment de facto, it was said that the acts of a de facto government “if it 
succeed and become recognized .. . from the commencement of its 
existence are upheld as those of an independent nation.” In Underhill 
v. Hernandez, 168 U. S. 250, 42 L. Ed. 456, 18 Sup. Ct. 83, Chief Justice 
Fuller said that the principle that “the court of one country will not sit 
in judgment on the acts of the government of another country done within 
its own territory” cannot “be confined to lawful or recognized govern- 
ments.” In the New York case of Murray v. Vanderbilt, 39 Barb. 140, 
the court said of the recognition extended to the Rivas-Walker government 
in Nicaragua that it was “of the opinion that . . . the recognition 
of the government in May would have a retroactive effect, so as to give 
validity in this country to the decree made previously.” In none of these 
cases was it necessary to decide the question raised by the principal case 
and the observations are dicta only. 

On principle there seems no valid reason for distinguishing between 
the retroactive effect of recognition de jure or de facto. While before 
recognition the courts must regard the ancient state of affairs as re 
maining unaltered, City of Berne v. Bank of England, 9 Vesey, 347, 
Wheaton, INTERNATIONAL Law (5th Ed.) p. 41, after recognition they 
cannot make further inquiry into the title of the foreign government. Re- 
public of Peru v. Peruvian Guano Co., (1887) 36 Ch. D. 489. Whether the 
acts were done before or after the recognition should make no difference. 
The effect of recognition on the judicial branch of the government which 
extends the recognition, it is submitted, is nothing more than notice from 
the political branch that the ancient state of affairs has altered, and that 
in the opinion of the political branch a government de jure or de facto, 
as the case may be, now exists. Wheaton, INTERNATIONAL Law (5th Ed.), 














426 WISCONSIN LAW REVIEW 


p. 35. Certainly the recognition does not bring the new government into 
being. From the time of its formation it is a sovereign state, and after 
recognition has been afforded it, the courts of the recognizing country 
must treat it as such. 

If it be accepted that recognition is mere notice to the judicial branch 
that a new government has come into existence, it is immaterial whether 
the recognition is de jure or de facto because both convey the necessary 
notice. The difference is one that is important for the political branch 
only. 

The Court of Appeal also decided that this decree of confiscation was 
not so contrary to British moral and political ideas that the English 
courts would refuse to recognize and enforce it. See Dicey, CoNFLict oF 
Laws (2nd Ed.), pp. 33, 36, 727, and Kaufman v. Gerson (1904) 1 K. B. 


591. 
Martin R. KRIEWALD?. 


MANSLAUGHTER BY AUTOMOBILE—MENs Rea DeriveD FrRoM INADVERTENT 
VIOLATION OF SPEED Law—In Clemens v. State, — Wis. —, 185 N. W. 209, 
the court affirmed a conviction for fourth degree manslaughter, but de- 
plored the necessity of so doing, and recommended statutory changes which 
would make further like convictions unnecessary. It may be added that 
the very principle that the court wishes incorporated into the statutes is 
an old and recognized principle of the criminal law, both in England and 
America. The facts of the case were: Clemens, while driving his auto- 
mobile at a speed estimated by himself at considerably below the speed 
limit, but found by the jury to be above that limit, collided with a truck 
drawn up at the side of the road, and killed the driver. He had violated 
the automobile law in regard to speed and adequate headlights, and failing 
to slow down to a speed that was safe under the particular circumstances. 
The first and last of these violations were inadvertent. The court held 
that conviction was imperative under the following statute (Sec. 4363): 

“Every other killing of a human being by the act, procurement, or cul- 
pable negligence of another, where such killing is not justifiable or ex- 
cusable, or is not declared in this chapter murder or manslaughter in 
some other degree, shall be deemed manslaughter in the fourth degree.” 

It would seem to be the natural interpretation of this that the killing 
must be proved to be “by the act, procurement, or culpable negligence 
of another,” and that, if this cannot be proved, it cannot possibly be fourth 
degree manslaughter. In the present case, it would be necessary to prove 
defendant culpably negligent; and consequently, as he was found guilty 
of ordinary negligence only, to prove that culpable negligence is nothing 
more than ordinary negligence. But the court made no attempt to do 
this. It reached the result in an entirely different way. The reasoning 
seems to be this: leaving entirely out of consideration the phrase, “by the 
act, procurement, or culpable negligence of another,” the court used the 
process of elimination, as follows: every homicide which is not justifiable 
or excusable, and which is not murder or manslaughter in some other 
degree, is fourth degree manslaughter. While this may seem far-fetched, 
still it is the only logical conclusion, considering that the court did not 
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even attempt to reconcile its own definitions of ordinary and culpable 
negligence. 

Proof was then given that the present case fell under none of the ex- 
ceptions mentioned in the statute, that it was neither justifiable, nor ex- 
cusable, nor murder, nor manslaughter in some other degree. Admission 
by the defendant that the homicide was not justifiable withdrew that 
from consideration, and the fact that the prosecution did not attempt to 
prove him guilty of anything more than fourth degree manslaughter, 
eliminated murder or manslaughter in some other degree. All that the 
court needed to show, then, was that the homicide was not excusable. 
Excusable homicide is defined in Section 4367 of the Revised Statutes 
(1919): “Such homicide is excusable when committed by accident or 
misfortune in lawfully correcting a child or servant, or doing any other 
lawful act by lawful means, with usual and ordinary caution and without 
any unlawful intent.” The court admitted that the killing was accidental, 
and was a lawful act done by lawful means. Incidentally, the admission 
that it was a lawful act was singular, as the trial court expressly called it 
an unlawful act, and this finding was not excepted to. But the court 
further said that the unchallenged finding that defendant was guilty of 
ordinary negligence sufficiently established the fact that the act was not 
done with usual and ordinary caution, and was, therefore, not excusable 
homicide. But the reasoning was not consistent in this respect, of which 
fact the best demonstration is this quotation from earlier in the opinion: 
“It may further be said that the evidence in this case, if it discloses negli- 
gence at all, refers only to such negligence as plaintiff in error was guiity 
of in violating the provisions above set forth pertaining to the operation 
of automobiles upon the public highways of this state.” While this was 
found to be negligence, still it is a fictitious sort of negligence. As the 
court expressly found that defendant was not negligent at all, except as 
he may have been per se negligent by violation of the statute, there is 
hardly good ground for saying that the act was not done “with usual 
and ordinary caution.” In conclusion, the reasoning may be summed up 
as follows: as defendant’s act caused a homicide, and does not fall within 
any of the exceptions mentioned in the fourth degree manslaughter 
statute, it must have been fourth degree manslaughter; and, as defendant 
was only guilty of ordinary negligence, and the statute requires culpable 
negligence, ordinary negligence must be sufficient for conviction for fourth 
degree manslaughter. Implied conclusion: ordinary negligence is equiv- 
alent to culpable negligence. What makes this far-fetched reasoning 
seem doubly queer is that the court did not even agree, from a standpoint 
of abstract justice, with the result it reached: it would not seem queer 
for a court to go out of its way to justify a result which it deemed the 
only just one, but here the court thought the result unjust. 

It remains to make a statement of the principle which the court deemed 
the just and desirable one, and which it recommended as a subject for 
legislation. As before stated, this principle is an old and recognized one. 
Briefly, it is: if a man, while doing an act that is lawful or an unlawful 
act that is only malum prohibitum (as distinguished from malum in se), 
commits by accident, and not negligently, an act for which, had he done 
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it wilfully or through negligence, he would be liable to be punished; in 
that case, he shall not be held for the accidental result of the act. This 
applies perfectly to the present case. Clemens, while speeding, which is 
malum prohibitum only, ran down and killed a man. He was not found 
negligent, except as the violation itself was negligence (and such negli- 
gence is clearly not within the meaning of the doctrine as stated). There- 
fore he should not be held for the accidental killing. The doctrine has 
the great weight of English and American authority behind it. 1 Hale, 
PLEAS OF THE CROWN, p. 475 (1st American edition); Foster, Crown Law, 
pp. 258-259; 1 East, PLeas or THE Crown, p. 260; Archbold, New CriMINAL 
PRoceDURE, 9; Roscoe on CrRIMINAL EvIDENCE (12th edition), p. 543; 1 Bishop 
on CrrminaL Law (6th edition), par. 331. In all of these, the illustration 
used is that of accidental homicide, either by one shooting with a gun 
when he is forbidden by statute to use a gun, or by one hunting without 
license on the land of another. The latter set of facts occurs also in the 
case of State v. Horton, 139 N. C. 588. Also in America, it has been ap- 
plied to cases of accidental homicide by one carrying concealed weapons, 
Potter vy. State, 162 Ind. 213; Trolinger v. State, 162 N. C. 618; by one who 
attempted to pass a toll-gate without paying, and killed the gateman acci- 
dentally, Estell v. State, 51 N. J. L. 182; and finally to one exactly in 
Clemens’ predicament, i. e., killing another accidentally while violating 
a speed ordinance, Commonwealth vy. Adams, 114 Mass. 323. Granting that 
the court was forced to the result arrived at, which is at least doubtful, 
there should certainly be legislation which would avoid such a result in 


the future. 
Watton C. FeErris. 


IMPUTED NEGLIGENCE—WHETHER CONTRIBUTORY NEGLIGENCE OF CARRIER Is 
IMPUTED TO SHIPPER—While the plaintiff's goods were being transported 
by a truckman, they were injured by the concurring negligence of the 
truckman’s servant and the defendant. Held in Bower v. Union Pac. R. R. 
Co., 106 Kan. 404 (1920), 188 Pac. 420, that the negligence of the truckman 
was not imputable to the plaintiff so as to bar his recovery against the 
defendant. After pointing out that the negligence of a carrier is not 
imputable to a passenger so as to bar the passenger’s action against a 
third party, the court said, “Nor are we able to discover any reason for 
applying a different rule in the case of a carrier of goods from that of a 
carrier of passengers.” The decision also involves an affirmation of the 
broader proposition, that the negligence of a bailee is not imputable to 
the bailor. 

There is a line of cases in this country holding that the negligence of 
the bailee bars the bailor’s action against a negligent third party for 
injury to the subject-matter of the bailment, either because the bailor 
stands in the shoes of the bailee and must enforce his remedies subject 
to the same disabilities as the bailee, or because the bailee is “quasi the 
agent” of the bailor. Puterbaugh v. Reasor, 9 Ohio St. 484 (1859); Arctic 
Fire Ins. Co. v. Austin, 69 N. Y. 470 (1877); Forks Township v. King, 84 
Pa. 230 (1877); Weity v. Indianapolis R. R., 105 Ind. 55 (1885), 4 N. E. 
410; 7. & P. Ry. Co. v. Tankersley, 63 Tex. 57 (1885); Ill. Cent. R. R. v. 

















RECENT CASES 





429 


Sims, 77 Miss. 325 (1899), 27 S E. 527. The rule with respect to carrier 
bailees was the same as other bailees. Consequently, the decisions affirm 
that the owner of freight, in the hands of a common carrier, which is 
damaged by the negligence of another carrier or a third party and the 
contributory negligence of the first carrier, can not recover for such 
injury. Vanderplank v. Miller, 1 Moo. & M. 169 (1828); Transfer Co. 
v. Kelly, 36 Ohio St. 86 (1880), 38 Am. Dec. 231; Arctic Fire Ins. Co. v. 
Austin, 69 N.Y. 470 (1877); Duggins v. Watson, 15 Ark. 118 (1854), 60 
Am. Dec. 560. These are all cases of water carriage, but it is generally 
said that the same rule applies to all forms of carriage. 

The weight of authority, however, seems to hold that the bailee’s negli- 
gence is not imputable to the bailor in the absence of actual agency, and 
that there is nothing in the mere relationship of bailor and bailee to 
create agency. Herliky v. Smith, 116 Mass. 265 (1874); N. Y. L. Erie & 
Western R. R. v. N. J. Electric, 60 N. J. Law, 338 (1897), 38 Atl. 828; N. J. 
Electric v. N. Y. L. Erie € Western R. R. Co., 61 N. J. Law 287 (1897), 43 L. 
R. A. 849; Currie v. Consolidated R. R. Co., 81 Conn. 383 (1908), 71 Atl. 
356; Gibson v. Bessemer Etc. Ry., 226 Pa. 198 (1910), 75 Atl. 194; Henderson 
v. Chicago Rys. Co., 170 Ill. App. 616 (1912); Goldsmith v. C. M. & St. P. R. 
R., 176 Ill. App. 336 (1913); Rocklan Lake T. R. Co. v. Lehigh Valley R. R. 
Co., 159 Fed. 676,17 L. R. A. (N. S.) 925; McColligan v. Penn. Ry. Co., 214 
Pa. 229 (1906); Alabama Great Southern R. R. v. Clarke, 145 Ala. 459 
(1906), 39 So. 817; Spelman v. Delano, 177 Mo. App. 28 (1914), 163 S. W. 
300; Fisher v. International Ry. Co., 182 N. Y¥. S. 313 (1920); Lloyd v. 
Northern Pac. R. R. Co., 181 Pac. 29 (1919); Wellwood v. King (1921), 2 I. 
R. 274. The decision in Bower v. Union Pac. R. R. Co., supra, indicates that 
even in common carrier cases the bailee’s negligence is not to be imputed to 
the bailor, and that no different rule should apply to extraordinary bail- 
ments than to bailments generally. In Henderson vy. Chicago Rys. Co., 
supra, and Goldsmith v. C. M. & St. P. R. R., supra, the court reached the 
same result as in the Bower case. 

WALLACE H. HAHN. 


CoNSTITUTIONAL Law—PoLice Powrer—DvuE Process—CLASSIFICATION— 
IMPAIRMENT OF CONTRACTS—RENT REGULATION—The New York Housing Act 
(1920 N. Y. Laws, c. 942-953) provides that unreasonable rents cannot be 
recovered by action, and that tenants occupying dwelling houses and 
apartments cannot be ejected before November 1, 1922, if they are able and 
willing to pay a reasonable rental. Ejectment proceedings, pending the 
determination of a reasonable rent, may be stopped by tendering into 
court a sum equal to the last month’s rent. Provisions are made for the 
ejectment of undesirable tenants and when the property owner desires 
the premises for his own use. The law applies only to cities with a popu- 
lation of 1,000,000 or over. Held, in Marcus Brown Holding Co. v. Feld- 
man, 41 Sup. Ct. 465, 254 U. S. (——-), this is a valid exercise of the state’s 
police power; that the laws do not impair the obligation of existing 
leases, in violation of the federal constitution, Art. I, Sec. 10, as “con- 
tracts are made subject to this exercise of the power of the state when 
otherwise justified, as we have held this to be”; that the laws are not 
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discriminatory, in violaton of the 14th Amendment in respect of the 
cities affected, or because of the exclusion of buildings occupied for busi- 
ness purposes, hotel property, etc.; “as the evil to be met was a very 
pressing want of shelter in certain crowded centers the classification was 
too obviously justified to need explanation.” The Chief Justice and Mc- 
Kenna, Van Devanter, and McReynolds, JJ., dissented on the ground that 
the laws impair the obligation of contract and are a violation of the 
14th Amendment. 

For other cases passing on the New York Housing Laws, see Ullman 
Realty Co. v. Tamur, 185 N. Y. Sup. 612; People er rel. Rayland Realty 
Co. v. Fagan, 186 N. Y. Sup. 23; Edgar A. Levy Leasing Co. v. Siegel, 186 
N. Y. Sup. 5; Guttag v. Shatzkin, 186 N Y. Sup. 47. 

The Ball Rent Law for the regulation of rentals in the District of 
Columbia was passed by Congress October 22, 1919 (c. 80, Title 2, ‘District 
of Columbia Rents’). The underlying principles of the two acts are the 
same. The Ball Rent Law, however, applies to all rental property; it 
provides that rentals shall be reasonable and creates a commission to 
determine what is a reasonable rent in each individual case; and “the 
commission’s determination shall not be modified or set aside by the 
court, except for error of law” (sec. 108). Held, in Block v. Hirsh, 41 
Sup. Ct. 458, 254 U. S. (——), the law is constitutional; the letting of 
buildings in the District of Columbia is clothed with a public interest so 
great as to justify regulation by law; “a public exigency will justify the 
legislature in restricting property rights in land to a certain extent with- 
out compensation;” the law does not unconstitutionally cut down the 
owner’s use of land and his right to contract as he pleases in respect to it 
since it provides machinery to secure to the landlord a reasonable rent 
(sec. 106); “if the public interest be established, the regulation of rates 
is one of the first forms in which it is asserted, and the validity of such 
regulation has been settled since Munn v. Illinois, 94 U. S. 113”; the law 
is not invalid because it denies to the landlords and tenants a trial by 
jury; in construing section 108 the court seems to hold that the determina- 
tion of a reasonable rent is a question of law rather than a question of 
fact: “While the act is in force there is little to decide except whether 
the rent allowed is reasonable, and upon that qustion the courts are given 
the last word.” The law is also justified as a temporary measure: “A 
limit in time, to tide over a passing trouble, well may justify a law that 
could not be upheld as a permanent change.” 

The Wisconsin statute providing for the regulation of rentals (Laws 
of Special Session 1920, c. 16) is similar to the Ball Rent Law in that it 
adopts the commission form of regulation; but it differs from both the 
Ball Rent Law and the New York Housing Laws in that it does not give 
the tenant the right to hold over at the terminaion of his lease or deprive 
the landlord of his right to resume possession. It does, however, make the 
landlord guilty: of a misdemeanor if he “unreasonably” evicts a tenant 
(sec. 17). The Wisconsin act merely prescribes that rents shall be reason- 
able and gives to the Railroad Commission the power to determine what 
is a reasonable rent in each case. The act applies only to cities with a 
population of 250,000 or over. Held, in State of Wisconsin ez rel. Mil- 
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waukee Sales and Investment Co. v. Railroad Commission and Brachman, 
— Wis. —, 183 N. W. 687, (decided June 21, 1921), the act is unconstitu- 
tional as it deprives the plaintiff of the equal protection of the law as 
guaranteed in Sec. 1, Art. I, of the Wisconsin Constitution. The court 
assumes, without deciding, that the act deals with a subject properly 
within legislative control under the police power, but holds the law void 
because in classifying the cities to which it would apply, the legislature 
acted arbitrarily. “We find nothing in the conditions or characteristics 
affecting persons and property of landowners and tenants embraced in 
the act that distinguishes those in one county from those in another 
county of the state in any respect germane to the purposes of this act.” 
See also, Bull v. Conroe, 13 Wis. 233; Durkee v. Janesville, 28 Wis. 464; 
Hincks v. Milwaukee, 46 Wis. 559. 

In the large cities today a virtual monopoly exists in the business of 
renting houses. Under the principle of Munn vy. Illinois, 94 U. S. 1138, 
and the German All. Ins. Co. v. Kansas, 233 U. S. 389, this business is 
affected with a public interest and subject to regulation under the state 
police power. See 7 Va. Law Rev. 30; 15 Ill. Law Rev. 359; 34 Hav. Law 
Rev. 426; Journal issued by the Am. Bar. Assn., January, 1921, page 5; 
same for April, 1921, page 167. 

The United States Supreme Court looked upon the landlord as a pur- 
veyor of a commodity which, like food and clothing, is one of the prime 
necessities of life, and therefore, the business of renting houses is one 
effected with a public interest. Under the conditions caused by the World 
War, the supply of this commodity—homes—was limited except at an 
extortionate price. There was no monopoly except that resulting from a 
shortage of the commodity, which put the landlord in a position to de- 
mand an exorbitant rental; it might well be called an accidental monop- 
oly. Under these conditions the court holds that the legislature can 
regulate rentals and the business of renting houses. The doctrine of 
fair price, which is the underlying principle of rent regulation, is not 
new. Where the commodity or service is one of prime necessities of life, 
the legislature may regulate the price of such commodity or service. If 
the legislative regulation reasonably tends to promote the health, morals, 
or general welfare of the public, it does not violate any constitutional 
guarantee. The courts will not allow one to charge an exorbitant price 
for the prime necessities of life. In most businesses which have been 
regulated the public had a right to demand the commodity or service, but 
this right to demand the commodity or service is not an essential pre- 
requisite. People v. Budd, 117 N. Y. 1, 22 N. BE. 670; Ratcliff v. Wichita 
Un. Stockyards Co., 86 Pac. 150, 6 L. R. A. (N. S.) 839; Webster Tel. Case, 
17 Neb. 126, 22 N. W. 237; German All. Ins. Co. v. Kansas, supra. In order 
to protect the health, morals, and general welfare of the public, regulation 
has been extended to grain elevators, Munn v. Illinois, supra; stockyards, 
Ratclif{ v. Wichita Un. Stockyards Co., supra; ginning of cotton, Oklahoma 
Gin Co. v. State, 158 Pac. 629; collection and distribution of news, Inter- 
Ocean Pub. Co. v. Ass. Press, 184 Ill. 488; employment agencies, Brazie v. 
Mich., 241 U. S. 340; insurance, German All. Ins. Co. v. Kansas, supra; and 
banking, Noble State Bank v. Haskell, 219 U. S. 104. 
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It is well settled that the legislature may classify persons and property 
for regulation, and if the classification is reasonable, it does not violate 
any constitutional provision. Hayes v. Mo., 120 U. S. 68; Budd v. N. Y., 
143 U. S. 517; St. Louis Co. v. Illinois, 185 U. S. 203; Marcus Brown Hold- 
ing Co., v. Feldman, supra. 

If the state has power to regulate under the police power and the means 
adopted are reasonably necessary for the accomplishment of the purpose, 
such power is not limited by the requirement of due process. Slaughter 
House Cases, 16 Wall. (U. S.) 36; Mulger v. Kansas, 123 U. S. 623; Lawton 
v. Steele, 152 U. S. 183; Noble State Bank v. Haskell, supra; Union Dry 
Goods Co. v. Georgia, P. 8. Corp., 248 U. S. 372. 

“The interdiction of statutes impairing the obligation of contracts does 
not prevent the state from exercising such powers as are vested in it for 
the promotion of the common weal, or are necessary for the general good 
of the public, though contracts previously entered into between individuals 
may thereby be affected. . . . The police power . . . is paramount to any 
rights under contracts between individuals.” Manigault v. Springs, 199 U. 8S. 
473 at page 480. See, Charles River Bridge v. Warren Bridge, 11 Pet. 420; 
Stone v. Mississippi, 101 U. S. 814; Boyd v. Alabama, 94 U. S. 645; Beer 
Co. v. Massachusetts. 97 U. S. 25; Chicago R. Co. v. Chicago, 166 U. S. 226. 

D. V. W. BeckKwirTH. 


MunicipaL CoxporationNs—-LIABILITY FOR PERSONAL INJURY CAUSED BY 
Mozss—lIn Wilkins v. City of Mineral, ... Kas, ..., 197 Pac. 863 (May 1921), 
the action was brought under Gen. Stat. 1915, sec. 3822, making cities liable 
for damage caused by the action of mobs. The plaintiff, by his activity in 
enforcing the prohibitory laws, incurred the ill will of one Burt. On this 
occasion Burt encountered the plaintiff on the street and endeavored to 
seize him. The plaintiff moved backward about one hundred yards, Burt 
following. Fourteen or fifteen onlookers followed Burt at about twenty 
feet. Burt then jumped on the plaintiff and brutally beat him. The on- 
lookers crowded around, laughing and talking. Some cried “Kill him, 
knock his head off.” Plaintiff called for assistance, but none was rendered 
until Burt had accomplished his purpose. It was held that by reason of 
the encouragement given, the bystanders became participants in the of- 
fense, “that they knew it was to take place, encouraged the assailant, and 
by their attitude presumably restrained the interference of any who might 
have had a disposition to come to the assistance of the plaintiff,’ and that 
the city was liable to the plaintiff under the statute. 

Municipal corporations were not liable at the common law for injuries 
to persons or property by the action of mobs, the liability being wholly 
statutory. Long v. City of Neenah, 128 Wis. 40, 107 N. W. 10; Hart v. 
Bridgeport, 13 Blatch. 289, Fed. Cases No. 6149; 2 Dillon M. Corp. 4 ed., sec. 
959. But statutes making communities liable for depredations against per- 
sons and property have existed for a long time. Ratcliffe v. Eden, 2 Cowp. 
485; 1 Reeves Hist. or Ene. Law 17; 2 Coke Inst. c. 17 p. 569. The history 
of such legislation is traced in Darlington v. Mayor of N. Y., 31 N. Y. 164, 
and note to this case in 88 Am. Dec. 248. Such statutes have been enacted 
in many of the American States. A partial list follows: Laws of Maryland 
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(1835) c. 137; Laws of New Hampshire (1852) c. 1519; Statutes of Colo- 
rado (1867) c. 344; Louisiana Revised Statutes (1870) sec. 2453; Laws of 
New York (1892) c. 685; General Statutes of Kansas (1901) sec. 2501. Sec. 
938 Wis. Stat. deals with municipal liablity for injury due to mobs or riot, 
and sec. 4511 Wis. Stat. defines “riot.” The mob act in Wisconsin relative 
to liability for personal injury dates from 1887, following certain riots in 
Milwaukee. ‘ 

In England the definition and essential elements of a riot have been quite 
clearly and definitely settled. It is necessary that (1) there be not less 
than three persons concerned; (2) that there be a common purpose; (3) 
that the common purpose be executed; (4) that there be an intention to 
help one another, by force if necessary, against any person who. might 
oppose them in the execution of the common purpose; and (5) that force 
and violence be displayed in such a manner as to alarm at least one person 
of reasonable firmness and courage. Field v. Receiver, 1907 2 K. B. 853; 
Ford v. Receiver, 90 L. J. K. B. 929 (1921). 

In the United States there still exists considerable diversity in the defini- 
tion of the term “mob”. 27 Cyc. 812; 20 Am. & Eng. Encyc. of Law 834. 
“The word is not a legal term, but a vernacular word, descriptive of a large 
aggravated riot.” 5 Words & Phrases 4548. In those states where the mob 
violence act was enacted subsequent to a criminal statute defining “riot” 
the statutory definition of “riot” applies in the mob violence cases. Cherry- 
vale v. Hawman, 80 Kas. 170, 101 Pac. 994. Aron v. Wausau, 98 Wis. 590, 
74 N. W. 354. In most of the states an attempt is made to apply the com- 
mon law definition of “riot.” The essential elements of a “riot” can be 
best arrived at by a review of the cases. 

(1) The number of persons required to constitute a mob at the common 
law was three or more. 4 Blackstone 146. State v. Winter, 24 Idaho 749, 
135 Pac. 739. (2) It must be an assembly with an intent to carry out a 
common purpose. 2 Wharton Crim. Law 10 ed., sec. 1535. Aron v. Wausau, 
$8 Wis. 592, 74 N. W. 354. Directly contra is City of Madisonviile v. Bishop, 
113 Ky. 106, 67 S. W. 269. (3) The original assemblage need not be for an 
unlawful purpose. The unlawful purpose may be formed after the assem- 
blage congregates, and without proof of prior plans to act in concert, and 
still constitute mob action. I Hawk. P. C., c. 28, div. 4, sec. 3, p. 514; 
Solomon v. Kingston, 24 Hun. 562; Champaign County Comm’rs v. Church, 
62 Oh. St. 318, 57 N. E. 50, 48 L. R. A. 738, 78 Am. St. Rep. 718; Blakeman 
v. Wichita, 938 Kas. 444, 144 Pac. 816, 9 Cent. L. J. 341; City of Madison- 
ville v. Bishop, supra. (4) As to the formidable character necessary to 
constitute a mob, the cases are not agreed. That there must be an intent 
to mutually assist each other against all who shall oppose them, see 3 
Greenleaf Ev. 14 ed., sec. 216. Adamson vy. City of N. Y., 188 N. Y. 255, 80 
N. E. 937; Duryea v. City of N. Y., 10 Daly 300; City of Allegheny v. Gibson, 
90 Pa. St. 397, and Cherryvale v. Hawman, 80 Kas. 170 (contra). These 
cases involve the element of “terror to the people,” a phrase which occurs 
in many of the definitions. 

The mob violence statutes have operated in cases of labor union brawls, 
Sabins v. Kansas City, ... Kas. ..., 197 Pac. 860 (1921); Long v. City of 
Neenah, 128 Wis. 40, 107 N. W. 10; in the case of a charivari, Cherryvale v. 
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Hawman, supra; Higgins v. Minaghan, 78 Wis. 602, 47 N. W. 941; in the 
case of holiday celebrations on the street, Madisonville v. Bishop, supra, 
and in the case where the prisoners in a jail whipped a fellow prisoner, 
Blakeman v. Wichita, 93 Kas. 444. In the Wilkins case it applied to an 
assault by one individual upon another. While this seems to be a departure 
from the common conception of a “mob” yet the facts in the case justify 
the conclusion. While the acts of the assembly must be in concert, they 
need not deliberate in advance. The act itself may show concerted action. 
People v. Judson, 11 Daly 1. It is enough if one does the unlawful act, if 
the others are present abetting it. State v. Straw, 33 Me. 554; Williams v. 
State, 9 Mo. 270; Bell v. Mallory, 61 Ill. 167. “In a riot all are principals, 
and therefore any person who encourages, promotes or takes part in a 
riot by words, signs or gestures, he himself is a rioter.” Clifford v. Bran- 
don, 2 Camp 370; People v. Most, 128 N. Y. 108, 27 N. E. 970; Hilmes v. 
Stroebel, 59 Wis. 74, 17 N. W. 539. 
CurrForpD G. MATHYS. 


TaXATION—INTERNAL REVENUE—ILLEGAL Tax—SvuIt AGAINST SUCCESSOR 
CoLLEcToR TO REcoveR Back; INTERNAL REVENUE; Suir AGAINST SUCCESSOR 
or CoLLEcTor—Smietanka v. Indiana Steel Co., 42 Sup. Ct. 1, where an 
internal revenue tax was unlawfully assessed, collected and disbursed dur- 
ing the term of one collector, an action will not lie against his successor to 
recover the amount. 

A revenue officer making an illegal collection was personally liable at 
common law, if payment was made under duress, Elliott v. Swartwouth, 10 
Peters 137. A voluntary payment was not recoverable back. Bromley v. 
Holland, 7 Vesey 23. Because of this personal liability, the practice arose 
on the part of collectors to retain a large part of the collected moneys as 
protection against subsequent actions. Congress by Act of March 3, 1839, 
required the immediate payment of this money into the treasury. Carey 
v. Ourtis, 3 How. 231 (1845) held that the Act of 1839 resulted in taking 
away the remedy of assumpsit against the officer. Congress, in session at 
the time, passed the Act of February 26, 1845 (5 Stat. at L. 727), restoring 
to the claimant this form of action. For further history see De Lima vy. 
Bidwell, 182 U. S. 1, 174-180, and the Act of June 10, 1890. 

The present case deals with the liability of the collector based on Sec. 
1635, 1381, and 1594 Comp. St. Sec. 1635 provides for payment out of the 
Treasury when a recovery is had in a suit against the collector for an 
Act done “by him.” The court construes the words “by him” as clear 
evidence that the action under the Statute is personal. Sec. 1594, which 
provides that an action commenced against a collector shall not abate by 
reason of his death, expiration of term, etc., is held to be inapplicable 
because this action was not commenced in the former collector’s lifetime. 

Armour v. Roberts, 151 Fed. 846 (1907) held that in such a case the 
responsibility rested on the office and not on the person, and that the gov- 
ernment is under a quasi-contractual obligation to repay under the 5th 
Constitutional Amendment. Roberts v. Lowe, 236 Fed. 604, and Phila- 
delphia H. & P. R. R. Co. v. Lederer, 239 Fed. 184, contra. 
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The doctrine of this case does not result in leaving the claimant remedy- 
less. One remedy suggested is a suit against the United States in the 
Court of Claims under the Tucker Act, Act of March 3, 1887 (24 Stats. 
505), as subsequently modified (36 Stats. 1093), the pertinent part of which 
extends jurisdiction over suits against the United States to “all claims 
not exceeding ten thousand dollars founded upon the constitution of the 
United States or any law of congress.” Detroit Hotel Co. v. Brady, 275 Fed. 
995; Roberts v. Lowe, 236 Fed. .604-605; Emery v. U. 8., 237 U. S. 28; Sage 
v. U. S., 250 U. S. 33. 

As to the claimant’s remedy against the executor of a former collector, 
see Patton v. Brady, Executriz, 184 U. S. 608. 

Whether there would have been a remedy under sec. 1594 referred to 
above had the suit been commenced against the former collector is at 
least questionable since that section provides for non-abatement only in 
case of suit against the former officer in his official capacity, and “this 
cause of action is not in theory against the collector in his official capa- 
city.” Roberts v. Lowe, supra. Cuirrorp G. MatTuHys. 


ADVERSE POSSESSION BY TENANTS IN ComMoN—In Hahn v. Keith, 170 Wis. 
524, 174 N. W. 551, the plaintiff brought an action to quiet title to eighty 
acres of land and defendants claimed as tenants in common. The question 
presented was whether the plaintiff had gained title as against his co- 
tenants by adverse possession. The common ancestor, through whom 
plaintiff and defendants claimed, died in 1862. The action was brought in 
1917, fifty-five years after his death. The ancestor died intestate and left 
surviving a widow and several children (plaintiff and defendants). The 
mother and children continued to reside upon the farm but with the excep- 
tion of the plaintiff, all of the children left when they reached suitable ages 
—exact dates do not appear. The mother and the plaintiff continued to 
reside upon the farm until 1883 when the mother left and never returned 
to it again as a residence. In the same year, the mother executed a 
warranty deed purporting to convey all eighty acres to the plaintiff and 
same was recorded in 1901. Plaintiff executed and recorded a mortgage to 
a third party in 1896 and another in 1901. Taxes were assessed against 
the plaintiff and paid by him, from 1875 on. Plaintiff was thus in sole 
possession from 1883 (thirty-four years), paid the taxes over a longer 
period, received the rents and profits throughout this period, was never 
asked to account to any one and made valuable improvements upon the 
farm. Plaintiff knew that his mother, brothers and sisters had some inter- 
est in the farm but appeared to have no clear concept as to the nature of 
such interests. 

The majority of the court held that plaintiff gained title by adverse 
possession. The court says, “Unquestionably plaintiff's initial possession 
was permissive and not adverse, but permissive possession may ripen into 
an adverse one by declarations or by acts or both. . . . And continuous 
and exclusive possession of land for over twenty years raises the presump- 
tion that possession is adverse and throws the burden of proof upon the 
true owner to show that it was permissive. Bartlett v. Secor, 56 Wis. 520, 
14 N. W. 714; Meyer v. Hope, 101 Wis. 123, 77 N. W. 720.” The two cases 
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last cited do not involve the question of adverse possession between tenants 
in common. They cannot be cited to sustain the above proposition unless 
cotenants are to be put upon the same basis as strangers. The lower court 
having found as a fact that plaintiff’s possession was adverse, the court was 
of opinion that there were sufficient facts to warrant such a finding. 
Judgment for plaintiff was affirmed. 

Eschweiler J. writes a very strong dissenting opinion in which Justices 

Kerwin and Rosenberry concur. In criticisng the majority opinion he 
says, “The opinion specifies no definite time when the plaintiff flung to the 
breeze his banner of exclusive ownership (Il. 8. Co. v. Jecka, 123 Wis. 419, 
430, 101 N. W. 399), so as to transform what was until then concededly 
permissive possession into adverse possession. There was no change in 
the manner of his possession of this farm, so far as these cotenants were 
concerned, during the entire period from his father’s death in 1862 until 
the commencement of this action; he farmed it, improved it, and took its 
proceeds as well before as after 1883, and the permission given by his co- 
tenants was exactly the same during the entire period. So that neither 
the form nor manner of the possession or of the permission has changed. 
That being so, it would seem as though the element of good faith between 
cotenants holding through the same source of title would require some 
positive declaration or act brought home to his cotenants of his intention 
to repudiate their rights and assert an exclusive one in himself. (Italics 
by the editor.) If not, then cotenants are on the same footing as strangers. 
But this court has never so regarded them. Hunter v. Bosworth, 43 Wis. 
583, 592; Sydnor v. Palmer, 29 Wis. 226, 249; McPherson v. Featherstone, 
37 Wis. 632, 643; Bourne v. Wiele, 159 Wis. 340, 343, 150 N. W. 420. 
If there were laches, there certainly ought to be some definite time estab- 
lished when the existing relationship of the parties should have changed. 
Unless the front end of such period of the twenty years is certain and fixed, 
the other end is wavering and uncertain.” 

The instant case was affirmed in Giblin v. Giblin, 173 Wis. 632, 182 N. W. 
357. Plaintiff as heir of a cotenant brought a partition suit. The facts 
were that three sisters, Alice, Mary, and Cathrine, went into the millinery 
business in Beloit. The record title to the property was taken in the name 
of the elder brother James. Alice was the head of the business, it was con- 
ducted in her name and there was also some evidence to show that she 
furnished the money for the purchase. James died in 1867. After his 
death Alice acquired title from all of her brothers and sisters with the 
exception of Margaret, through whom the plaintiff claims. Alice tried 
to obtain a deed from her in 1900 but did not succeed. From the time that 
James died, Alice took possession of the property, made valuable improve- 
ments, paid all taxes, and used the proceeds of the rent as her own. 
Throughout most of this time Margaret was a resident of Jefferson County, 
Wis. No claim was made against Alice or her successors in title until 1918 
when this action was brought—fifty-one years after Alice took possession. 
It is also stated as part of the facts of the case that Margaret had actual 
as well as constructive notice that Alice was claiming the property ad- 
versely, and that her possession was open, exclusive, and adverse to her. 
But at what date she had such notice does not appear. Held by an united 
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court that Alice had title and that plaintiff was not entitled to succeed. 
The opinion says, “The facts found by the court . . . are not in dispute, 
except in so far as they may allege conclusions, and they sustain the result 
reached as to adverse possession for reasons stated in Hahn v. Keith. . . 
(Italics by the editor). That case rules this as to the question of adverse 
possession against tenants in common. ... It (Giblin v. Giblin, supra) 
is peculiarly a case where acts speak more effectively than words. Title by 
adverse possession is founded upon the salutory principle that claims if 
not seasonably made, will be held to be waived. The law allows 20 years 
for the making of such claims. Here fifty years and more have oe 
since they first ripened through the death of James. .. .” 

Is the result of these two cases to the effect that tenants in common 
are now on the same basis as strangers with respect to gaining title from 
one another by adverse possession? The language used is very compre- 
hensive and one might be justified in arriving at such a conclusion. In 
Sydnor vy. Palmer, 29 Wis. 226, 249, it is said that the rule, that the posses- 
sion of a tenant in common will be regarded as adverse to his co-tenants 
only from the time when knowledge of his adverse claim is brought home 
to the other tenants, is subject to exception only where the exclusive use 
and enjoyment or sole and uninterrupted possession and pernancy of the 
profits by one tenant in common have been so long continued, as to give 
rise to the presumption of, or justify the jury in finding, knowledge and 
acquiescence on the part of the other tenants for the period of time pre 
scribed by the statute. Do the two instant cases of necessity go any further 
than this exception which seems to be generally recognized in both this 
country and England. Note 10 L. R. A. N. S. 185. The length of the 
period of undisturbed enjoyment necessary to raise such presumption is 
not settled. In Iowa it has been suggested that ten years is sufficient. 
Burns v. Byrne, 45 Iowa 285, 287, the rule of -which is stated in Bader v. 
Dyer, 106 Iowa 715, 719, 68 Am. St. Rep. 332, 77 N. W. 469. On the other 
hand, twenty-nine years has been held insufficient in Delaware. Doe ew» 
dem, Milbourn v. David, 7 Houst. 209, 30 Atl. 971. In Dubois v. Campeau, 
28 Mich. 304, 323, it is said that the strength of the presumption, the force 
of the inference, from such evidence, must depend much upon the situation 
of the parties, the nature of the property, and the surrounding circum- 
stances in each particular case. Quoted with approval in La Fountain v. 
Dee, 110 Mich. 347, 351, 68 N. W. 220. It is not at all impossible to recon- 
cile the decisions under such a rule and it meets with approval as sug- 
gesting a logical method of attack for each individual case. The period 
must be at least as long as the statute of limitations involved in each 
particular case, if any legal significance is to attach to it. The effect 
of the presumption is to dispense with the claimant’s proof of notice and 
cast the burden upon the one ousted to prove that there never was in fact 
such notice brought home to him. 10 L. R. A. N. S. 185. 

It would seem that the two principal Wisconsin cases could be ex- 
. plained under this exception without holding contrary to that which is 
recognized as established law. North Carolina stands almost alone in 
holding that twenty years of exclusive possession by a cotenant raises 
a conclusive presumption of ouster,—thus placing tenants in common upon 
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the same footing as strangers. Dobbins v. Dobbins, 141 N. Car. 210, 53 
S. E. 870, 10 L. R. A. N. S. 185. - 

Tenants in common assume a relation of trust and confidence with 
respect to each other and there appears no necessity for placing them 
upon the same footing as strangers. A tenant in common of land cannot 
acquire a tax title thereto and hold it adversely to his cotenants. The 
acquisition of such title merely operates as against his cotenants as a 
payment of the tax and extinguishment of the tax title. Hanning v. 
Mueller, 82 Wis. 235; 52 N. W. 98; Frentz v. Klatsch, 28 Wis. 312; Allen 
v. Allen, 114 Wis. 615, 91 N. W. 218. See also Smith v. Lewis, 20 Wis. 350. 
A mortgagor cannot by the purchase of a tax title extinguish the mort- 
gagee’s interest. Newton v. Marshall, 62 Wis. 8, and a mortgagee cannot 
by purchase of a tax title cut off the mortgagor’s equity of redemption. 
Such purchase merely operates as a payment of taxes and redemption of 
the land therefrom. Burchard v. Roberts, 70 Wis. 111, 118. See also 
Jones v. Davis, 24 Wis. 229; Phelan v. Boylan, 25 Wis. 679; McMahon v. 
McGraw, 26 Wis. 614. It was held in Saladin v. Krrayvanger and wife, 
96 Wis. 180, 70 N. W. 1113, that one tenant in common could not by fur- 
nishing a third party with funds, having him purchase the property upon 
foreclosure and then by taking a deed from him, bar his cotenant by 
holding under such deed for more than ten years,—the statutory period. 

The orthodox rule with respect to tenants in common may be illustrated 
by analogous relationships such as: 

Mortgagor and Mortgagee—Possession of land by a mortgagor after 
foreclosure of his mortgage, or of his widow after his death, is held in 
subordination to the title of the true owner and cannot become adverse 
without distinct notice to such owner that the occupant claims by some 
other title. Neilson v. Gregnon, 85 Wis. 550, 55 N. W. 890; Bur v. Bong, 159 
Wis. 498, 150 N. W. 431; Maxwell v. Hartmann, 50 Wis. 660, 8 N. W. 103. 

Husband and Wife—A husband as head of the family, occupied, managed, 
and operated as a part of the home farm, land to which the ostensible legal 
title was in the wife. Held: Such conduct on his part will be referred to 
her title and be considered her possession, in the absence of a showing 
to the contrary. Hatch v. Lusignan, 117 Wis. 428, 94 N. W. 332. 

Grantor and Grantee—The continued possession of a grantor after con- 
veyance, where the grantee does not demand possession is not adverse but 
is subordinate to the grantee’s title. Munkurtz Realty and Investment Co. 
v. Milwaukee, 143 Wis. 230, 232; Schwallback v. Chicago, Milwaukee and 
St. Paul Ry., 69 Wis. 292, 34 N. W. 128; Riha v. Pelnar, 86 Wis. 408, 57 
N. W. 51. 

Ezecutory Vendor and Vendee—Possession of land by the vendee in an 
executory contract of sale is the possession of the vendor and does not 
become adverse to the title of the latter until after payment of the contract 
price, but inures to the title of the vendor, until it has continued for the 
statutory time after such payment. Furlong v. Garrett, 44 Wis. 111, 122; 
Simpson v. Sneclode, 83 Wis. 201, 203, 53 N. W. 499. And see Whitcomb v. 
Prevost, 102 Wis. 278, 78 N. W. 432; Morgan v. Mueller, 107 Wis. 241, 83 
N. W. 313. . 

Trustee and Cestui qui Trust—Possession of land by a trustee, pursuant 
to the agreement, is the possession of the cestui, and however long con- 
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tinued, will not ripen into title against the latter. JZllis v. Southwestern 
Land Co., 102 Wis. 400, 408, 78 N. W. 747. 

If the rule with respect to tenants in common has been changed in Wis- 
consin, the court is under no logical coercion to change the rule in the 
above situations. Because of the contractual relationship in these latter 
situations, the trust and confidence is probably greater than it is between 
co-tenants. It is believed however, that there is sufficient trust and con- 
fidence between cotenants to make the relationship more analogous to 
these latter situations than to one where the relationship is one of strangers 
only. If this be true, it would seem a mistake to change that which has 
heretofore been regarded as the general rule, with respect to cotenants. It 
is submitted that the instant cases have not changed the rule as they may 
be satisfactorily explained under the exception as indicated. 

N. S. BoarpMAN. 


CONSTITUTIONAL LAW—SEARCHES AND SEIZURES—EVIDENCE—ADMISSIBIL- 
ITy OF EvIDENCE WRONGFULLY OBTAINED BY FEDERAL AUTHORITIES—In 
Gouled v. United States, 255 U. S. 298; 41 Sup. Ct. Rep. 261, defendant 
had been convicted on evidence obtained under two separate sets of circum: 
stances: First, one Cohen, an army private, under direction of his superior 
officers of the Intelligence Department, in the guise of paying Gouled a 
friendly call, gained admission to Gouled’s office. While there, and in 
Gouled’s absence, without warrant of any kind, he searched for and seized 
several documents, one of which he subsequently delivered to the Federal 
District Attorney, and which was at the trial introduced over the objection 
of Gouled that possession of the document had been obtained in violation 
of the Fourth and Fifth Amendments. It further appeared that Gouled 
had no knowledge of the part Cohen played in obtaining the documents, 
until at the trial Cohen told the facts of the method of seizure. Secondly, 
an agent of the Department of Justice obtained a search warrant from a 
United States commissioner on affidavits which averred that there were in 
Gouled’s office “certain property, to wit, certain contracts,” “certain letters, 
papers, documents and writings which relate to and have been used in the 
commission of a felony, to wit, a conspiracy to defraud the United States.” 
Under authority of said search warrant three documents were seized in 
Gouled’s office; an unexecuted form of contract; a written contract signed 
by Gouled; and an attorney’s bill. Before trial a motion was made by 
Gouled for the return of the papers seized. The motion was denied, but at 
the trial, before another judge, the motion was renewed before any evi- 
dence was introduced, and again denied. 


Upon appeal to the Circuit Court of Appeals for the Second District six 
questions were certified to the Supreme Court. In answering the six ques- 
tions in the affirmative the Supreme Court held, that on the authority of 
the case of Boyd v. United States, 116 U. S. 616; and in the case of Weeks 
v. United States, 232 U. S. 383; 58 L. Ed. 652; 34 Sup. Ct. Rep. 341; Ann. 
Cas. 1915 C. 1177; L. R. A. 1915 B, 834; the seizure by Cohen was in vio- 
lation of the Fourth Amendment, on the ground, that an entrance into a 
house or office, by any representative of any branch of the government, 
obtained by stealth, fraud, or in the guise of a friendly call was unlawful, 
and in effect equivalent to force and coercion; that the document thereafter 
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secured by Cohen was unlawfully and unreasonably seized, and was inad- 
missible in evidence, since its admission had the effect of compelling the 
defendant to be a witness against himself, in violation of the Fifth Amend- 
ment; that Gouled’s objection to the admission of the document in evi- 
dence, coming as it did promptly upon notice that the government had 
obtained it unlawfully, was not made too late, since the rule that objection 
must be made before trial and not at the trial, could not, in the absence 
of scienter on the part of the defendant be applied to that situation. 

As to the three documents seized under the search warrant by the agent 
of the Department of Justice, the court held, that in the absence of any 
facts appearing on the record showing that the government had an interest 
in the documents other than to use them merely as evidence of crime 
against the accused, such an interest as gave the government a right to 
possession in order to prevent injury to the public from its use, the search 
and seizure was unreasonable; that introducing the documents in evidence 
was in violation of the Fifth Amendment. 

The court also decided that property seized under a valid search warrant 
may be used in the prosecution of a crime other than the crime described 
in the affidavit upon which the search warrant was issued. 

Finally, that if papers of evidential value only, as were the papers taken 
from Gouled’s office, are seized under a search warrant and the party from 
whose house or office they are taken be indicted; if he move before trial 
for the return of the unlawfully seized papers and the motion be denied, 
the court at the trial is bound in law to inquire into the origin and method 
of procuring the papers when they are offered in evidence against the party 
indicted, especially when it is apparent that the papers had been uncon- 
stitutionally seized. 

In the case of Amos v. United States, 255 U. S. 313; 41 Sup. Ct. Rep. 266, 
the court followed the rule decided in the Gouled case and held, that a 
petition for the return of the property illegally seized, presented after the 
jury had been sworn, but before any evidence had been submitted, was not 
presented too late. 

On the general doctrine pertaining to illegal searches and seizures the 
following cases are in accord with the Supreme Court: In Ez Parte Jack- 
son, 263 Fed. 110, where a raid on the I. W. W. quarters, in which defendant 
Jackson had his living rooms, resulted in the seizure of documents from his 
private rooms, by United States troops, the court held, that the seizure was 
in violation of both search and seizure and due process clauses of the 
constitution. So in United States v. Kraus, 270 Fed. 578, it was held, that 
papers illegally taken must be returned, and information obtained there- 
from was not to be admitted at the trial or its preparation; but it was 
also held, that papers taken from the person of one arrested, who had been 
violating the law, are not inadmissible, for in that case the search and 
seizure is not unreasonable and the defendant is not entitled to the pro- 
tection of the Fifth Amendment. Again, in United States v. Slusser, 270 
Fed. 818; it was held, that consent of the owner of a garage to a prohibi- 
tion agent’s demand to search the garage, was not a waiver of the consti- 
tutional right to protection against unreasonable search, and that liquor 
found in an automobile in said garage was not admissible in evidence, but 
must be returned, when a petition for its return has been filed before trial. 
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In accord: United States v. Marquette, 271 Fed. 120; United States v. 
Porazzo Bros., 272 Fed. 276; United States v. Kelih, 272 Fed. 484; Holmes 
v. United States, 275 Fed. 49; Dukes v. United States, 275 Fed. 142; Con- 
nelly v. United States, 275 Fed. 509; United States v. Mitchell, 274 Fed. 128; 
People v. Marxhausen, 204 Mich. 559, 171 N. W. 557. 

The case of Burdeau v. McDowell, 41 Sup. Ct. Rep. 574, decided that 
where thieves tock private papers from the safes, desks, and files of de- 
fendant, and turned said papers over to Federal authorities, who took the 
same innocently, a denial of defendant’s petition was right, on the grounds, 
that no unlawful act of the government, by its agents, gave possession of 
the property to the Federal authorities. It was held that the Fourth 
Amendment was not violated when a private individual unlawfully seizes 
evidence, and that the Fifth Amendment had, therefore, no application to 
the introduction of the papers in evidence. United States v. O’Dowd, 273 
Fed. 600, accord. A. J. EENGELHARD. 


RrpaRtaAn RiGHTS—USE oF SHORE OF NAVIGABLE LAKES BY PUBLIC AND BY 
RIPARIAN OwneER—The Attorney General of the State of Wisconsin in an 
opinion dated August 4, 1921, rendered to the State Conservation Commis- 
sion has ruled that “the public has the right to pass along and over any 
ground found between the high-water mark and the water’s edge (of a 
navigable lake), and the shore owner has no right to fence such land or 
prevent the free passage over the same.” 

This ruling, if understood to have no qualifications, puts a very im- 
portant limitation on long practised riparian usages. It results, apparently, 
in declaring the existence of a public highway along shores of navigable 
lakes against which riparian proprietors cannot maintain full use of both 
their land and their riparian privileges. The importance of this limitation 
makes it advisable to consider the cases upon the subject. 

The Wisconsin court has varied in its definition of the title of the state 
in the beds of navigable fresh water lakes. It early expressed the view 
that the title of the riparian owner extends to low water mark, Mariner v. 
Schulte, 13 Wis. 692, 706; later that it extends to the water’s edge, Priewe 
v. Wis. State L. & I. Co., 983 Wis. 534, 546 and cases cited; and more recently 
that it extends only to high-water mark, Illinois Steel Co. v. Bilot, 109 Wis. 
418, 425; Diana Shooting Club v. Husting, 156 Wis. 261; Polebitzke v. John 
Week Lumber Co., 163 Wis. 322; which latter view seems to be at present 
prevailing. 

In considering these definitions, it must be noted that the state’s title 
in the bed is a qualified one. The state does not own the bed of the lake in 
the same sense that an individual owns a piece of real estate. It has no 
proprietary interest in the land under the water, but holds it by virtue of 
its sovereignty and in trust for public uses. McLennan v. Prentice, 85 Wis. 
427, 444-5, 55 N. W. 764; Pewaukee v. Savoy, 103 Wis. 271, 274; 79 N. W. 
436; Diana Shooting Club v. Lamoreuz, 114 Wis. 44, 54; 89 N. W. 885. The 
state cannot transfer its title by grant or otherwise, Illinois Steel Co. v. 
Bilot, supra, at page 426, nor can it abdicate the trust, The Attorney Gen- 
eral ex rel. Askew v. Smith, 109 Wis. 532, 539. “The legislature has no 
more authority to emancipate itself from the obligation resting upon it 
. . . to preserve the waters than it has to donate the school fund or the 
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state capitol to a private purpose.” Priewe v. Wis. State L. & I. Co., 103 
Wis. 537, 549-50. The state’s title is entirely that of a trustee in aid of 
the public rights of use of navigable water. 

This title is also subject to special privileges of the riparian owners. 
The riparian owner “has the right of exclusive access to and from the 
waters of the lake at that particular place; he has the right to build piers 
and wharves in front of his land out to navigable waters, in aid of navi- 
gation not interfering with the public use. -These are private rights, inci- 
dent to the ownership of the shore, which he possesses, distinct from the 
rest of the public,” quoted from previous cases by Siebecker, J. in McCarthy 
v. Murphy, 119 Wis. 159, 161. These rights rest upon the title to the bank 
and not to the bed of the water, Diedrich v. The N. W. U. R’y Co., 42 Wis. 
248, 264. 

Another of the rights of the riparian owner is to use the water “for 
the purpose of supplying his natural wants, such as quenching the thirst 
of his family and his cattle, and the use of it for cooking purposes.” 
Farnham, Waters AND WATER RicHTs (1904), sec. 64b, 465. While the 
cases cited in support of this statement refer to riparian owners on 
streams, yet the same applies to riparian or more correctly “littoral” own- 
ers on lakes, for these riparian rights “ ‘exist as incidents to the right 
of the soil itself, adjacent to the water. . . . In such ownership they 
have their origin. They may and do exist, though the fee in the bed of the 
river or lake be in the state.” McCarthy v. Murphy, supra, at page 161. 
Our court has held that even where a railroad is erected beyond the water’s 
edge and thus not upon the fee of the riparian owner, the latter has lost 
rights for which he must be compensated. Delaplaine v. C. d N. W. R’y, 42 
Wis. 214; Diedrich v. The N. W. U. R’y Co., 42 Wis. 248, 272. Nor can the 
state destroy the riparian rights on a navigable lake by artificially draining 
the same, without complying with the constitutional provision requiring 
compensation for private property taken for public uses. Priewe v. Wis. 
State L. & I. Co., 93 Wis. 534. 

It is, therefore, clear that the rights of the public in the navigable water 
and in its fee in the bed and the rights of the riparian owner are recipro- 
cal, each modifying the other, each to be used so as not to interfere un- 
reasonably with the other rights. 

Under this view that the title of the state in the bed of the navigable lake 
extends to the “ordinary high-water mark,” there is applied to the sea- 
sonal variations in water level (which at some periods of the year leave 
a strip of land or “shore” between that mark and the water’s edge) the 
doctrine in respect to daily change in tidal waters. This regular change 
in tidal waters is the source of the common law theory that the title of 
the public extends as far as the tide flows. Illinois Steel Co. v. Bilot, 
supra, at page 425. It was said in Rossmiller v. State, 114 Wis. 169, 186, 
“This court has repeatedly said that the navigable waters of the state have 
substantially the incidents of tidal waters at common law.” 

But the shore, like the rest of the bed of the lake of which it is a part, 
is held in trust for the same purposes and can be used only in connection 
with navigation or other direct use of the water. Even though its title is 
in the public, it is not a highway for public travel upon foot or with 
vehicles. 
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In an action to recover damages for the death of the plaintiff's intestate 
caused by his falling into a hole constructed on private property near 
high-water mark, reliance was placed on the rule of liability that one who 
causes an excavation on his own land so near a highway that a traveler 
thereon, without fault of his, falls into the hole and is injured, may be 
held liable for the damages. The claim was made that the intestate had 
the right to be and to travel upon the shore of the bay between high and 
low water mark, and hence that the city should be held liable under the 
above rule for causing and permitting this hole so near to high-water mark, 
the boundary of a highway, that the intestate while exercising his lawful 
rights accidentally fell therein. But the court, while admitting the right 
to go on the shore to fish and to bathe, said that the shore “is not a high- 
way for public travel upon foot or with vehicles. It is a part of the ocean 
and that is a public highway for vessels” and thus to be used in aid of 
navigation. The court denied liability. Murphy v. City of Brooklyn, 98 
N. Y. 642. 

It was held in the case of Frederick Booss v. City of N. Y., 168 N. Y. 134, 
that the construction on the Harlem River tideway, the title to which was 
conceded to be in the city of New York, of a speedway is not such an 
exercise by the city of New York, as successor to the rights of the crown, 
of its reserved power as trustee for the public in and to the tideway and 
waters beyond to make improvements for the benefit of navigation. 

In Diana Shooting Clud v. Husting, supra, it was stated that navigable 
waters “should be free to all for commerce, for travel, for recreation, and 
also for hunting and fishing, which are now mainly certain forms of recrea- 
tion.” p. 271. But the court, p. 272, expressly refrained from deciding 
whether the public could hunt on portions of the bed between high-water 
mark and the existing water’s edge. If there is a possible doubt as to 
hunting on the shore, which is here held to be an incident of navigation, 
surely there is a greater doubt as to a right of highway entirely separate 
from any use of navigation, and in view of the above New York cases such 
a right cannot be conceded. 

But if there is no right of highway in the public on the shore, has the 
riparian owner a right to construct his line fence beyond the high-water 
mark and on to the bed of the lake? It would seem so. We have seen that 
the rights of the public in the navigable water and its bed and the rights 
of the riparian owner are reciprocal. The riparian owner has the exclusive 
right at that point to erect those structures necessary to aid him in the 
use of his upland in reaching navigation. He also has the right to erect 
structures to protect his upland. 

The opinion of the Attorney General quotes from the case of Diedrich 
v. The N. W. U. R’y Co., supra, at page 266,—“It is difficult to perceive, 
how, in that case, the riparian owner could take right to intrude upon the 
public fee under the water, which he might not take to intrude upon the 
private fee bounding his estate upon the land side.” If this were true, 
how could any of the above long established rights of the littoral owner be 
justified? Such owner’s rights would stop immediately at the high-water 
mark and he in fact would no longer be a riparian owner. 

It must be noted that the same justice, Ryan, C. J., who made the above 
quoted comparison between the state’s fee in the bed of the lake and the 
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fee of the owner of adjoining realty, acknowledged (at pages 262, 265) the 
common law right of constructing works (not incident to navigation) 
necessary to protect his land against the action of the water, citing The 
King v. The Comm'rs, etc., 8 Barn. & Cress., 355 and Trafford v. The King, 
8 Bing., 204. (In the Diedrich case it was simply found that the particular 
structure in question was not necessary to protect his estate against the 
water but was built “for the sole purpose of extending into the lake his 
possession bounded by the lake.” pp. 265-6. To the same effect see Attor- 
ney General ex rel Becker v. Bay Boom Co., 172 Wis. 363, 375.) Thus the 
court recognizes a right in the riparian owner to erect a structure for 
purposes not in aid of navigation. 

Part of the rights, as stated above, of the riparian owner are to make 
use of the water for his family and cattle. Accordingly, he should have 
the right to fence his property in order to aid him in the use of his upland 
in his conceded riparian rights. 

The public has certain privileges as against the riparian owner, similar 
to those existing in respect to ordinary highways, such as landing in case 
of great emergency and probably standing or walking below high-water 
mark to aid in navigation of boats and to aid in the driving of logs, and 
in the recent case of Polebitzke v. John Week Lumber Co., 173 Wis. 509, it 
was held that where logs of the defendant had been carried by flood on to 
the land of another, the defendant had a right to go on the land where they 
were to remove them and therefore was not liable for nominal damages for 
trespass. 

If one of the public in the exercise of his rights as such has this right 
to go upon the riparian land in order to aid him in the use of the public 
right of navigation, surely the riparian owner has the reciprocal right of 
extending his fence on to the public fee to aid him in his use of his riparian 
upland. Otherwise, if the Attorney General’s opinion is correct, the 
riparian owner has the alternative of extending his line fence only to 
highwater mark and using his riparian interest in the water at the risk of 
losing his cattle or erecting an additional fence along the high-water line 
and thus denying himself all conceded riparian privileges. 

The Attorney General calls attention to the case of Attorney General ex 
rel. Askew v. Smith, supra, in which it was held that “a structure built 
upon the bed of the lake, not in aid of navigation (e. g., a building in which 
to store and repair boats), is a purpresture—an invasion both of the state’s 
title and the rights of the public.” pp. 539-40. It is to be noted that in that 
case it was found that the structure was not in aid of navigation and that 
it was not contended to be a structure in protection or aid of any use of 
riparian land, but in fact was constructed by a stranger to the riparian 
owner. The case of United States v. Brighton Ranch Co., 25 Fed. Rep. 465, 
cited in the Askew case, involved fences erected on the public land. Be- 
tween adjoining landowners there of course exist no reciprocal rights or 
privileges on the land of the other. 

It, accordingly, seems that the public’s interest in the bed of a navigable 
lake, including the shore, which constitutes a part, is of a qualified nature, 
incident to the public use of the water, and both upon theory and in view 
of the New York cases there can be no independent right of highway 
over the exposed bed or shore. 
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In view of the reciprocal nature of the rights of riparian owners and of 
the public in certain uses of the fee of the other, and the acknowledgment 
by the Wisconsin Supreme Court of a right to erect a structure in the water 
for the protection of the riparian land from the action of the water, it 
seems that the erection of a fence to aid the riparian owner in an accus- 
tomed use of his upland as riparian land is one of his rights as such owner, 
provided only that such fence does not interfere with the exercise of the 
public right of use of the water. 

It is, of course, the duty of the Attorney General to resolve all doubts 
in favor of the public. But from an impartial viewpoint it is believed that 
the public highway and restricted riparian rights declared in this opinion 
would not be judicially upheld. RicHARD H, TYRRELL. 


TaxXaTION OF Stock DivipeNDS—The Wisconsin Income Tax Law (sec. 
1087m—2b) includes as income all dividends derived from stocks, etc., and 
then defines as dividends “any distribution made by a corporation .. . 
out of its earnings or profits accrued since January 1, 1911, and paid to its 
shareholders whether in cash or in stock of the corporation. . . .” The 
validity of this portion of the act was upheld in the recent case of State 
ez rel. Dulaney v. Nygaard, 183 N. W. 884. On the other hand the Federal 
Income Tax Law (Revenue Act of September 8, 1916, c. 463, 39 Stat. 956) 
defines dividends as included in income in practically the words of the 
Wisconsin act except that the time from which the income is to be com- 
puted is different. But in the case of Hisner v. Macomber, 252 U. S. 189, the 
United States Supreme Court held this portion of the act to be unconstitu- 
tional, in a five to four opinion. 

For the purpose of determining whether or not stock dividends are 
income, the two statutes are the same as both specifically include stock 
dividends as income. But the majority of the federal court in their opinion 
lay stress upon the words of the sixteenth amendment which grants to 
Congress the power to lay and collect taxes on income “from whatever 
sources derived”. They profess to see a material distinction between 
profits derived from capital and other profits which they term profits accru- 
ing to capital. The Wisconsin court calls attention to the words of the 
Wisconsin constitution which as amended permits (Art. VII, Sec. 1) taxes 
on incomes without further limitation. But it would seem that this dis- 
tinction is not sound. As in both cases it is required that the stock divi- 
dends be declared out of profits, in both cases the profits which the stock 
represents may be said to be derived from the capital even if they are 
later turned back into capital. Furthermore, although the words “derived 
from” may be omitted from the Wisconsin constitution, they are generaliy 
recognized to be a necessary part of a definition of the term, income. Such 
is the definition cited with approval by the court in Hisner v. Macomber, 
supra, at page 207: “Income may be defined as the gain derived from cap- 
ital, from labor or from both combined.” So the omission of the specific 
words creates no difference in the amendments authorizing the tax. 

The real issue is then, whether or not stock dividends are of such a na- 
ture that they may be considered as income for purposes of taxation. 
This is a different question from that presented where the dispute arises 
between life tenant and remainderman. There the question is as to what 
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shall be deemed to be the intent of the grantor. Here this element 
is entirely lacking and the intent of the legislature being clear, the question 
is rather one of the intent of those passing and adopting the respective 
amendments. So courts which have held stock dividends to be capital 
as between remainderman and life-tenant have held them to be income 
under taxation laws. Tar Commissioner v. Putnam, 227 Mass. 522. Swan 
Brewery Co. Ltd. v. Rez, 1914 A. C. 231. Although not bound to do so the 
Wisconsin court has decided both questions in the same way and the 
federal courts have done likewise. 

Both courts appear to admit that the term “income” is to be given the 
meaning that ordinarily attaches to it. The majority of the United States 
Supreme Court finds that before income may be said to be derived, there 
must be a drawing out of something of material value as distinguished 
from mere increment in value of the investment or, in default of a draw- 
ing out, a segregation. From this premise their conclusion must necessa- 
rily follow as the aggregate of the property of the corporation continues to 
be the same in amount and the proportionate share of the stockholder 
remains the same. So until he sells the stock there has been no gain to the 
stockholder. But the court goes even further and alleges that as the stock- 
holder has no direct interest in the property of the corporation comparable 
to that of the partner in partnership property there is not even an increase 
in the value of his investment at any given time. 

But is this the proper meaning to be attached to the word income? Four 
judges dissented in the Eisner case; and the Wisconsin court reaches a 
different conclusion. The common conception of the term seems only to 
necessitate some gain or advantage. That there should actually be a segre- 
gation of something seems to be a strain upon this conception. That there 
is a gain seems clear. The stockholder has a larger number of shares of 
which he may dispose at the market value. Although the issue of the 
dividend may have lowered the market value, it will probably not have low- 
ered it to the extent of the proportion of the issue of the new stock to 
the amount of the old. In the Hisner case, itself, the government offered 
to prove that the market value of the old shares had not been decreased. 
It might also be urged that the declaration of a cash dividend has the same 
tendency. Both the dissenting judges and the Wisconsin court point out 
that before the distribution, the profits were income within the ordinary 
sense of the term and that the form of their declaration should be imma- 
terial. Although after the declaration they become capital in form, they 
are substantially profits and the stock represents this profit and are there- 
fore intended as taxable by the adopters of the amendments. 

The Wisconsin court further relies on a proposition which is disregarded 
by the federal court, namely, that a law should seldom or never be declared 
unconstitutional unless its unconstitutionality is free from doubt. Un- 
doubtedly this principle is more broadly applied in taxation questions than 
in any others. 

The doctrine of the Wisconsin case is held by the courts of Massachu- 
setts, Tar Commissioner vy. Putnam, 227 Mass. 522; of New York, People 
ex rel. Pullman Co. v. Glynn, 130 App. Div. N. Y. 332, affirmed 198 N. Y. 605; 
and of England, Swan Brewery Co. Ltd. v. Rex, 1914 A. C. 231. These are 
the only other courts that have decided the question in this form. 

Exuis D. Porrer. 
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ADVERSE POSSESSION—CLAIM OF RiIGHT—Goop FartrH—In the case of 
Poleske v. Jones, 185 N. W. 917, — Iowa —, in which arose the question 
of adverse possession of another’s land because of mistake of boundary, 
the court said that the “claim of right must be as broad as the possession.” 
The term “claim of right” has been very generally used by courts through- 
out the country. There have been occasional explanations of the meaning 
of the term, but it is evident that it is not always used to convey exactly 
the same idea. 

The Minnesota Supreme Court has said that the “terms claim of right, 
claim of title, and claim of ownership mean nothing more than intent of 
the disseissor to appropriate and use the lands as his own to the exclusion 
of all others.” Carpenter v. Coles, 75 Minn. 9, 77 N. W. 424. Some courts 
have indicated that claim of right means nothing more than adverse claim. 
State v. Heaphy, 88 Vt. 428, 92 Atl. 813; Sargent v. Ballard, 9 Pick. (Mass.) 
251; Colvin v. Burnet, 17 Wend. (N. Y.) 565. If that is all it means its use 
might as well be done away with, because, of course, the claim must be 
adverse. Claim of right does not have reference to good faith of the 
claimant, because it is required in practically every state, and good faith 
is generally not considered essential. Courts cannot mean to be requiring 
what Salmond calls the animus possidendi when they require a claim of 
right, because there can be no possession without animus possidendi, and, 
of course, no adverse possession without possession. It seems, therefore, 
that the only conclusion that can be drawn is that claim of right means 
nothing more than intent to occupy the premises with intent to exclude 
others. But this intent is necessary to make possession adverse, so that 
to state there must be a claim of right in order to constitute adverse pos- 
session is to state a truism and not a rule of law. 

The Iowa Supreme Court has repeatedly committed itself to the doctrine 
that possession, to be adverse, must be held in good faith by the claimant. 
Clark v. Saxton, 122 Iowa 310, 98 N. W. 127; Smith v. Young, 89 Iowa 340, 
56 N. W. 506. It is interesting to notice, though, that in the first Iowa 
case in which good faith was mentioned the court cited no authority and 
merely said, “Of course, he must claim in good faith and not in wanton- 
ness.” Close v. Sam, 27 Iowa 503. From this case the Iowa rule requiring 
good faith seems to have sprung. However, the Iowa court seems to be 
liberal in the presumption of good faith. Hughes v. Wyatt, 146 Iowa 392, 
125 N. W. 334. And their requirement of good faith would not seem to 
prevent them from accepting the rule that acquiescence of a land-owner 
in the use of a certain boundary line for a sufficient length of time might 
create a legal inference that it is the correct line, or at least strong evi- 
dence of it. Miller v. Mills County, 111 Iowa 654, 82 N. W. 1038. Wiscon- 
sin started out with the rule requiring good faith. Hdgerton v. Bird, 6 
Wis. 527. However, the rule was changed later. Lampman v. Paczocha, 
139 Wis. 23. 

Poleske v. Jones indicates that the reason one cannot acquire title to 
land held beyond a true boundary to a mistaken boundary is because the 
claim of right is lacking. Since claim of right seems to mean nothing 
more than intent to exclude the rights of others to the land, the court 
interprets the intent not to be as such in regard to the land beyond the true 
boundary. WENDELL BONESTEEL. 








